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IN THE SUPERIOR COURT OF JUDICATURE
IN THE SUPREME COURT
ACCRA — AD. 20324

CORAM: SACKEY TORKORMQO, CJ (PRESIDING)

DWLUSU ISC
LOVELACE — JOHNSON 150
AMADLU J5C
ASIEDU 150
GAEWLU J5C
DARKSO ASARE 150
WHIT
: 17202
12™ NOVEMEER, 2024
ALEXANDER AFENYO MARKIN PLAINTIFF
YRS
1. SPEAKER QF PARLIAMENT 17" DEFENDANT
2. THE ATTORNEY GEMERAL 2M0 DEFENDANT
JUDGMENT
MAID
DABKC ASARE JS6:

The controwersy in Lhis sult vauches on the Interprecation and enforcamenl af Aficle
97(11(g) & [0} of the 1992 Constibubon.
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On the 15" day of October 2024, the Flaintiff invoked the ariginal jurisdiction of the
Supreme Court under drtide 2{1) (b) of the Constilubon 1992 to seek the following
reliefs: -

Reliefs

The reliefs endorsed on the PlalntGffs wit as subsequently amended are for the
following: -

1 A degiaralion Krat yoen He e and propar idtergnetaiion of Arcle 9771 N30
ard (P of the J9892 Canshifistion in fhe lght of Aiticles (1) 223} ang {20,
IAL) 2HING) ard (g) F5(1) and (5], 55, 97T ING) 1300a) 296(3) and (6)
af fhe 1397 Constliution and Ruwie 45 of the Supreme Couwt Rules,
LG IR -

&1 e g of neviindtion of Hon drgroe dsiEamal Amoato, e cernant
frferrertaant Mambar of Famiament for Foitie constiuency & the Ashant
Hegion with fre Eloctors’ Commnesoe fo canfest (e Fomens Aadidimantznys
FEFE O B Bickat of (e Now Painiolic Par)y & B nowd or B Parfiamant of
e Hamuaaie oF (Mang oies el ;Meurit fo vaeafion af i se5t 55 3 Mamhor
of Fardiament W e cormenf 8 Padizmend of the Reouie of hama 35 a0
il pansaet Mamber i ol anothor party:

£ (e iy O rowrin@fion of Hon, Cymiryg Mamlt Manison Me cornart Vewe
Fatriafic Fary’s Membear of fariaaant for Agong Frast consiiuems r Hae
Camtyad Aegiorr Bt tre Blertoral Comnaission &0 contest e Agors West
Fadamertiary seat a5 an Moeooedond canchidate Br the nest o S
Fari@meant of M0 Rapuiit of hana dres et amout to vacakion of her meat
&t & Meyminar oF Pgrigment it ife curre M8 Padlament of Hhe Reputic of
Gdas 35 & Mow Pafiialic Parly Mamier ie & Indapendient Movder:
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o Hre Fifng of Hon, Kwadfo Asamee the cLromt Now Palriotic Farty's Marmber
B EErHATROGE o Sfuii Comsttueney fn e Fasferm Reaicd with e Blectorsy
CowRistssky i contest the Sphimm Padiamentians sedt a5 a0 Sndoepcnment
CANNIRNS For e next o 9t Banlamiont o Me Resulie of hana Joss nod
FMELNE L VRSN of NS S8t a6 & Menmbgr of Farfiament i the cuirent B
Fariiarttenlt oF He Rapuhc 5F GREna as 7 Mew Patmiolc Paty Mombe & an
Jrdenengent fdember,

An Fraee rasirdining the Speaker af FRrEnont o gitkeveimg an any
Mation in Panliamrant oiroctad at Hovl. Anidirev Asigmah Amoaka, She cuenent
Mevinter of Parigmant for Aomrend it the Ashanl Rogionr and’ T2 Deoily
Sreafer of Pavfament, Han Oealfva Momisany b curent Mamber of
FaniFment for Agand e in te Cerba Region and Ham Alvadio Asama
the currant Mentbor af Farkameonst fay Suimen M e Casism Ragion in the
coviEal Aih Farifamont of Mhe Repuldic of GRana fom vamning el soaes
& grrouiely OF feawng A Fatina’ Hatus 35 S insanemd ot CarTiaRe it Hha
fime @F il slachion fo Aarlidmentt to anather parly and leawing e party of
KA MO Wens denmbers gt dhe e of fieic elecion &0 Adriiamont to
b ideperdent merier s oF Barianont rosgochiaas

A ordlee of iTiareiion Banning any sitemat By e Sovakor of Parfiamearnt
from amenang G groisiovs of Adiche DRIV g and St of the 1042
Covrstitulion durirty Hhe pandency &F this sofion,

Such fuher onaoes o direckiey] 2y M Honueraie Caat map seom
Ak
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EACTS

This =pit was ostensibly triggered by & recent controversy somounding e filing of
nominatlons by cortain Mambers of Padfament {MPs) Intending b contest the
upcoming gereral elecions either under different party tickets or a8 independent
candidabes, These MPs are the current independent Member of Parllament far Famena
in the Ashant! Region, Han. Andrew Asiamah, who has flled 1o conkest the Fomena
Parllatnanlary szak an the ficket of the N.P.P for the 9th Parliament cemmencing In
Jangary 2025, further, Hon, Cynthia Mamle Morison, the current Member of
Farllament for the Agona West constiouency In the Central Region, has alsa filed her
ramination to confest the Agona wWaesl Parliamenkary s8at as an independent
candidate for the Hh Padiarment coommencing from January 2028, Plainbff also refers
to the case of the current Member of Parllameant fer Subum in the Eastem Regian,
Hon. Kwadjer Asante, whi has alsa filed nominakion to conbest the Paciaten tany seat
in December 2024 Suhurm indepandent Parllamentary candidala far the Sth Parliament
oarmmencing in January, 2025,

The painiliff originally came to thls court eonlending that the filing of these
nominations under @ different party’s licket does not constitute a break In allegiance,
requiting the MP Lo vacate their seat, under Artlcle 97{13(g) and ¢{h) of the 1942
Coanstitution a5 was belng contended by certain Members of Padlament on be Roor
of the House, The Plalnkill therefiors initiated this acoon, Inveking Lhe Court's original
Jurisdietlon under Afticles 2(1) and 130(1) tointerpret the provisions designated in the
reliefs,

Had the facts remalned in this enclave, they would not hawe Inberesked anpy
interventlon by thes eourt, since the jursdicion of this court under article 2 (1) is not
irvoked by expected happenings, or conlinuing proceedings being undodaken in
pafiament, but by concrobe ‘acts or gmissiens by any person’ allegad Lo ke ingonsistent
with, ar in contrancention of & provision of the 19%2 Consbtution,
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Howower, 10 a turther step taken bwo days after the issuance of this wilt, the 1=
Defendant iszued a Statement captured |n the Offidal Reparl on Parliamentary
Debaras of Ockober 17, 2024, In the firsl Lan pages of that official report, the 15
dofendant clabioralely deliverad a *responss to a Statement made by #e Hon Minoiby
Leader’ in which ha recognized that he was making a farmal responsa in relation o a
matter of significant parllamentary and constiboEon imporance’, He said that he had
been @lled on tn follow precedent and declare vacant, the cears of faur Membes of
parlizment prrrsuant o Ardde 97 (17 () and (k% of the Constitution, be@use certaln
membors of parllament had taken actions that contravene the provislons of article 97
(1] {9} and article 97 (L) (h),

His slaterment was therefare o address the issue thorowghly, The 1# defandant went
pn to say that he was simply applying the previsions of e 1902 Constibution, the
Parllament Adt, 1965 Ad 300, and the Standing Owders of Farllamont 2024 and
precedents, He hen proceeded to state his wnderstanding of artide 97, &fer an
elaborgte mevlew of tis onderslanding which indluded concepts such a3 cross-
carpeting and camsat crassing, defechon or party switching In parllament, Be alsq
reviewead whether aricle 97 (1) (9] and {h) are ba be understood prospectively and
rot to the current pariamenl, as bad been argued by some Members of Parllaimeant.
He disagre=d with that interpretation, set out why and concluded by procesding to
infiormn the House that by e notification of the polls, the named MPs, along wit Peter
aw Kwakye-fckah, the MP for Amenfi Central, 'cannot be alblewe:d by law, ba continge
ko pretend to De representing their constitusnls’, and the Houss was accordingly 5o
Infarmed, This i B Slatament o "act’ that was brought to the Supreme Court bo skay
execution of, pending the interpretation of artdde 97 (1) {4 and {h) by the Supreme
Court,
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Memorandurm of Issyes

The followdng 1ssucs ware sat dowwn by tha PRIt for dekerminatlon: -

I Wfether or Aot A e ol of At 271Gt and b oof the 1992
Conisiitidion, fe fling of nomingiioT B Hon, Andrewy Aszmai diostn, e
CLTENT ifdependsnt Manbor af Fankament for Armend CoRsitueny iR the
Ashantf Ko fo coviteat fie Parizamaniany: oot s I8 Secomder 2024 ot
dhe Bexed of the Nsw Calriotic Fart)y 1y 10e Nexd oF @ CaRiaient of Ghana
COINTANGG S S lanuar) SRR arenatts BT ongss oengefing i dte §
Faciadtent vader the 1907 Constfiton and & vacade) of M et
Eariamariany seats

2. Hotredivar ar agd 0 e dght of Aitfole $77t)e) and fh) oF e 1997
Corstitution, e Mg of naminatin by Hon O Mamie Mordson, the
CLrro )l Mew Fefinafic Pady Mamber of Pariameant for Agons West in fhe
Astanti Bagion fo contest the Pariamontary edactions in Dacambar 2024 35
f Maopondent Mernbar far e meat or St Paplamient of Ghang
ELrTIEN TG From At danuary 2025 amouns b cross edrpaling i Me S0
Farfiament lnder the [897 Lonstioton and 3 vacalitr of Mer oot
Fariaierian sects

A Wirehfoe ar mod A dhe dght oF dicle 8FNE) and () o o 1007
Conshiuion, e Sing of noqrnation by Hon, Keadio Asanks, He et
New Fattiotle Favly Morniar of Parliment S Suhinm i fhe Fastan Region
{0 CORLENE £ Paniiamen!iany slections in Bacembor J024 &5 v indfesamdant
Memiar far Bie qaxt o Sth Papiamert oF Gany ceammansng from Fi
SR 2025 Ay WY GOsS Carpelnr A e B Pariamest wrioier e
23 Conalifilion and & vacatan of fvs cumerl! Parfamentany saat?

< Wrathar or nat i1 Mhe lght of Arttcle SFCLfg) and (h) of Me 1992
Lonsiiiian, fhe g of aoviinalicn by Horm Pater Yaw Swane doish,

ERTIFIED TRUE COPY
G E i |/1J—{ FPage | G

JREGISTRAR
W GO, ARGRA,



Democralc Cangress Mordter of Parlamant for AmenT Cental it tha
WeshonT Ragioet o dontesd e Paramentany electians i Docembar 2024
as an dgnendant Membar far e noxt of 2 Fariameanf of Ghana
COMMTEAGRG from 7 January 2025 amonnls bz cress cRnpeting i e i
Eariiaimee wilgiar the 1907 Consitution a0 5 kacA0En & curenf s
Farrfizmeaniany. seald

WHladthar ar ool waon true and progar intorovotation af Aréicls OF Sapse T
gt and (il he Bght of the 1992 Constitution, He Speaker of Pamiamont
Nas B oo e unisaiciion b inferpret Artiole 87 clause £ (@) and i) as
Agving sithar cirrent effect av Aturshics prosmective afect withoo! resort

(7 e SURte Coutrl wader Arfiges A1) ang 150 (1) of the 1gar
[l T R

Whodtiner ar oot in Mee St of fhe samie Ainies 200) s 130 of the same
FREL (anstirtinn ang Lo fle 00 Dreer itermreialion of Aicles 2571)
(@) and () ofe Ring of rvimination By fhame fur affeced Membovs of
Farradtent iz contes! the 025 parifamontary offctions: on diffarent pofitics
fRedy s aF cunemt ar rosmeciile aifet o fhadn presant panliamemiany
FoFis?

Wihether o Aol the Speaker oF Pariament viaas i Breach of Be files of
ndtural Jjustice [(fe g fferant partom rlol v ckclanng Mrase e
Farkameniary 52385 1deamt wittout giving e four aFected Mamives of
FAran @ hearing?

Whartharar not it 15 S for fhe e afeten Faniamantay Consituencies
dor D dermioi represantation Fom 1R of Octabar 2024 fo the dizsoiation of
Farfiagnemt fom Bie L7 of OQetober 2074 f e mid night ar 5o Jadodn
L0258 througlt mo AT of any of hese aftctod constitveniras?
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The following Lsuss were et dowm by the 2™ Defendant for detern ination:

i FERSIET oF Aol I s St pomen nvekes Be onging! fosdietion af
Lhe Suprame Ot

2 et the g oF & osomisation By ogn WP e combest @ fitoee
ERTEmarany glaction Witk 8 poftical idontity differant Fom Mhe ane with
HAER 1A MP currenty sits in Parfiamant resiifs in 3 VaoalaT of fis sear
vetdar drtiols 97(a) and fi] of the Comstitution.

3 et o rhed five sRvdanaiion Dy B Sheakar of Bealament of § vacareigs
&7 Pariiammend (5 suliect b the Supreme ot s fualetsd rdview mowers nder
dife Comstiution

Mokably the 1% Defendant filed o processns in angwer Lo this action,

ARGUMENTS BY PARTIES

Both the PMalntiff and 21 Dalendant Aled their Satements of Case, which, In ossence,
aligned with the reliefs sought by the Plaintf In the wril. In brief, hoth Parties
subenitted that this Court's arlginal jurisdicticn was approprately invoked, requling a
definitlve Inberpretation of the provisians of Article 5701){q) and (h) of the Constitubon.

Furtharmorn, Lhe Padies' submissions coalesced around the noklon that & parposies
intempretation of article 97{13(0) and {h) confines the provisions' scope b mid-session
carpet crossing n Farllament, esduding prospective affifiacon shits In future
padiamenkts.

in conclusion, they implored this Court fo reject the 1st Dofondant's rwal
interpretatign, arguing it would compromise the Consbbution's demosratic safeguands
and Imperil the clectoral dghls and freedems of MPs and their constibeabs.
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CAPACITY OF PLAINTIFE

The Plaintiff Indicates Lhat the capaciby in which he bings this adtion is as 3 citizen of
Ghana, and in his capacity as the Member of Parliament for Efuby Constltuency and
the Majorty Leader by virtue of which the above-mentloned Members af Parliament
are moembers af his caucus.

Ewar though ne Issue has beon raised with regards to the capaclty in which this suit
has beer instituted, we wou ld re-affim the scttled position of the law that the PlaintT,
beirg & citizen of Ghana, 15 cntitled as of right to se=ek an Intorpretation of any
fonstibutdonal pravislon in this Court or challenge any act ar omission which |5
Incansistant with, or in cenlraventlen of, 8 provision in the Constitubon, This righl
acrords with the prnclple cstablished in the ling of cases exemplifiad by the decision
af s Caurt In Sa (e, X} v Afformey-Genaraf F2008] SCELR 305 that in an
action under aicle 2(1} 0 enforce or Inberpret the Consbhation, as distlnct from an
action ta enforce 8 fuhdamental human right under artide 33¢1), a party nesd not
show a personal interest in the Wtlgation. Im our view, & citizen's duby ender aricles
2(4)a) and 41k} to defend he Constitution constibutes 3 sufficlent inlerest b invoke
the Supreme Court’s =pedal jurisdicion under article 201).

RISDICTION

The suit seeks to invake e arlgihal jurisdiction of this Cowt wnder the provisions of
Artide 2Ly and 130(1) of the 1982 Constitutlon, That being the case, and as a mattcr
of pimacy, we reed o satshy oursalvas as bo whether our jurnsdictlon has been
properly mvoked. ThiS IS 50 because junsdictlon goes bo the root of every court
proceedinigs and ewen when the Partles themselvas do nok raise any |urlsdictional
issue, the duty |les an the Coust first and foremost o saklsfy tsolf Lhat it has been
westod with apprppriake jurisdicion owver the case.

The above princlple of the law has been explained by Aequah 15C (as he then was? In
the case of Afteroey Geacral (Ne. 2) vs. Tsatsy Teikata (N, 2) FI001-20027
SCGLR 020, 3t page 64 where atter affirming the tine honoured preposition of the
Paga | 9
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law that jurisdicion is =0 fundamental that g absence nullifies all epsuing
proceedltgs, then went on te express himsaF as Fallows; -

"It is Hrerefore trite Kncwieadge that bie first duly of every Judge in
Ny procoagiings & & sabicfy fimself thal he fas furisdiction fm tha
matiar efore him, For e isrre of Jorsdiction car bDa ralsad at arny
tme. cver ater fudgmant Thas, whethor fhe parfres raise the issue
af furisrliction or nol, the coort 5 dvly bound to considar /.7

The resclutlon of the jurisdicBanal guestan on the Facts af this instant case, inwolves
the determination of a two-pronged guery, fArst (Y whethes the ack ar conduct
comploined agalnst the 1% Defendant falls within be purview of our jurisdicion; and
sooand {17} whather a real and genuine issye of constitutional Interpretadon has arlsan

on thea facts on record befare ws,

cifne A MHre P

i ; 23
Defengant falis withiv tha pirvisw of dpr furisdiction

= ke L LY wrifdlns ’

TL el

The foundational quesbon we have b0 a2ddress 1S whethar ibwe ads or conduct
comained agalnst the 17 Defendant, are amenable b this Ceurt’s ariginal junsdictlon
ander Aride 201] and 130{1} of the Constitutbon or whether they Fall under the
practices and procedures of PadiamenLl that are insulated from constitutional amd
Judicial serdtiny by the Courts.

Mow what act |5 the L® nr:f:danl: accused of having done 1o precipiate this actlon
Fiar aur intervention under this Courts arginal judsdictlon pursuant Lo Adicle 2{1) ang
Articie 134(1] of the Consttutlon?

We commence the conslderatlon of this queslian with @ reference b the sgid artides
of rhe Conslitution.

r
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Atacle 2(1) of the 1992 Constitution skates as follows: -

2 (1) A persan wile aiogos Mral—
(&) an enactment pr amafing contaimed in or Jone order the Futhodiy
of et o gy ot enaeimont ev
(B} any St o orission af @my BerEEn 5 ncomsstent WatL o 5
cTfr@veTiion oF 3 prolsion o TS ConSitution, may g &0 2000 i
(I8 SUEME CnT o & Seckvalion e B affect

Articde 13071) of the consttutlon also provides as toltows;

Subfact fo the furEdichion of Hhe High Court v M enfamemant of the
Funcamantal Homan Agfite and' Feadoms 35 provided fr attle 33 o it
Cashifeilion, tre Supreme oot shal Have excieale crigina! fonisdtiction in—
(aF @it matters relating 0 e enforcamant promiermrelaton of Hs
Consitetion: ang
(ot aif malters ansng wWheler an enaciiterd wits mage in sxcass of tha
Fovers cafered o Fariamanf or 20y affier AtAomy o persan iy S
o werefor SN Consfifeking,

From the facks centalned in the pleadings accompanying the Plainbffs wril issoed jn
this sult, the Plaintiff had invekad the orlginal jorsdiclion of this Court under Artcle
401y and 13001 to intempret whether or not the filing af nominations undar 8 different
party's tikol or 85 an independent candidate, constlbutes a bresk in allegiance,
requinng the MPs to vacate thelr scat, under Articls 320110 and {0} of the 1992
Constititlen, The facts further disciose that on the 17" of October 2024, the 17
Cefendant miled that the affected MPs, had indead vacabed their parfiamentary seaks
due t break In party alleglanoes.

We must abzenve that notwithstanding thal the 1% Befendant’s statement of cbllgation
Ev the nascd MPs net to be recognized and to have vacated thair seat oooarned
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subsequent to the issuance af the Plaindff's wrlk, we cpnsidar it imperative to agddress
this tsaue due to 1te Infmeale connection with aur jurisdiction and its inextricable lnk

o bhe pleadead facks and issues,

Wi nobe that the 1% Defendant did not fle any Statement of Case in response to the
FlaintifFs suik. However, inan affidavit filed in support of an applicatan dated tha 28°h
of October 2024 In support of an applicabon ko set aside the processes and
proceedings in this suit, glimpses of his defences o this acdon could be gleaned
therafrom.

In thea first place he cortendad that tils Court lacks jursdician ta enterain this syit.
The jurlsdictonal challenge was premisad on Adice 93, which, he conbended,
anclusively vests tha High Court with jurisdiction to deberming when a padiamontary
szt is vacant, thersby ousting this Court's jurlsdiction 10 hear e matter, 1¥
Defendant further conlended that regardless of the manner in which an actlon has
been clothed, where bhe real issues arising from a wrlt brought under artlele 2(1] and
article 13001]) are in actuallty, a causc of ackon of sudh nature that may be resalyed
by anciher court, and not one kying exclusivaly within the jurisdiction of the Supratmes
Court, the Supreme Court must dechne juAsdiction awer Che suit.

We must zay at ance that the junadictional challenge ralsed by the 1% Defendant is
ok el hawing becn previously considered and resolvad by this Coum In
guthoritative decisions such as Michasl Ankamalk Ninwe v James Gyakya
Guaysey (weit No: J111/2002) dated 17% May 2023 where this Court, dhed
with apprival the case of Mew Patrofac Pacdy v. National Demrocratic Congrass
ad cifers F2080] SCCEIR 461 and Rapublie v. Biah Courd [Feneral
Jurisdiction 8) Accrs; Fx pavta Zanetor Rawlings {201 5-20167 1 SCGLR 53,
In Be Michaa! Ankarmah Nimia v James Gladye Cuapsarsupra, this Court rolterated
the settled positlon of the law that this Court's original jurisdiction upder Article 2(1)
is5 rdb necessanly custed just because there ‘s within the same cawse of actlon a
comeurrent junsdicion wested In the Wah Caus. This is what this Tourt per
amogateher 15C said: -

Fage 17
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oy the obher hamd. it Kas /50 baan tha sottied position of HiF Cowmt
fhae it is nor precinded from aogaging its exciusive furisdfction o
fntarprat aod enforce the provisions of the ConstRution wihars Hhat
Jurisdiclion arises under ariicie 2 {1 Jand arficle 138 .|".u. ever i [hena

Campliubias, (emphasic]

An identiby of reasoning informed the wiews of Ghadoghe 15C in the case of Semaile
Bleltiel (o 1) v In3mani & dng. fX011]7 1 SCEER I32 when he stated thos: -

T my opinion the jorisdiction confarrad o the courd in making
docfarations andar aficle 136,13 coupled with tha sncifiary power
conferned on it onder amiticle X(2) to "make spehr orifers and give Suol
directions 8% ft 3y consiler appropriate for giving effect. or anabiing
effect fo e given, o the deciaration so made” Is 30 affective (ool ir
ERFURg Bmd or compaiiing obdahance of fie corasiilviion. Thesa
pravisions regqeire os to measere acty of the fegicfative and axoeytive
franches against he constitotion aod whare Mere i g violation o
decirrd siich 2ot iconstilaliomal provided e act In question dops
ot covme witfin the designation of 8 "pofftical guestion ™. It is worthy
of nale that articla 1) confars e right o seek a decgration Hhat
3N Aot oF oRKsslont of any persom i fnconsistent with or in
conitraventinT ef 7 pravision of e constitubion wihite arficle 13671)
provides the fmeans by which @ person may exercisa the rpht
cadferngd gnn 7 ivm lo seek relef In casas which provisiors of the
cansiftution have bean braached. The special furisdiction that tils
Cowrl exarvises i soch caser F describad By the consthnion a5
origingl  fn contradistinction Ly the gpgpeffale or superyvisory
JurdsdicHan, T fhink arlticies X1} snd 130(1) confar on us the
Jurisdiction of frcial review althoogh thare are o spaciific words in
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ihe constitetionr fo that affect. In my opinicn. 7 preferencg of tha
maaring placed opn fhe refevant constititional pravisions by the
defendant would result in aur shulting the dpor 0 the oppertunity
provided by e constitution ta parsons o give reghity to A% srovisfons
by comipailing phservance wilhh ity carefully draftad provisions amnd
rather sofortenately open the dosr to urchocked violzlions of its
provisfons. ™

In as much than that the 1% Defendant sought to say hat Aride 99 vests the High
Court wath exclusive jurlstiction to entertain this matter, we hold the firem view that
the long line of cazes exemplified by the case of Michaaf Ankomraf Mirifah (supral
fumished a complete ansyeer.

But more fmporant is the need to cmphasize thak the dispute in issue adzes solsy
from what the proper interpretation and applicatlon of artlcle 97 (1) (g1 (h) is ko the
lake of the affected MPs filing nomingdons to eontest the next elections as
Independents or on dokets of polticsl parbies that they do not currently ropregent.
The suil emsentially hinges on 8 pure questdon of law, specifically the proper
construction of Artide 27(1(a) and (W], to eslablish the legal threshold for triggering
= provislons, withoot delving into fachual disputes regarding scab wacation in
Pariameant, which progery lies within the High Court's purvisw under Article 95 of the
Constinubon, Accordingly, bo e e@stant that the exdusive preserve to cottlo & rmater
af interpretatian under article 2 {13 and artdcle 130 {1} and (2) lies with the Supreme
tawert, it i3 incumbent on IS courl 1o esercise junsdicion and resolee the
interpretadon for the applicaticn of the High Coort, The declsion of tils oourt in Ex
Parle Zanelor (1} cited supra refers,

Ttie 1% Getendant next contended that e had only evercised a procedural mandate
under the Parliamentary Standing Orders, which therefore remowves his actions,
autslda e jurisdickional ambit of this Court a5 far &3 I8 enforcement mandate ynder

Aricle £ is concarned.

eff i { Lo g
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We da agree that in Faffowr v Attorosy-Ganaral (2980) LR 837, Sawiah 15C,
delivering the judgrient of the Court of Appeal, sitting as the Supreme Court, stabed
thus:

“Iie cowrts cannol ravefivra figaine ivfo Hre legality or ifegaiity of
wiral hapganed in Pardiament. In 5o f3r 5 Prrifament has actad by
virtue of the powars conformad Ugon i By e grovisions of article
SILL) Itx 3ctionts wilfiin Parfiamemt are @ dosed book. ™

Follving that decislon, the Ceurts hawe typically refreined from interyening in makters
subject Lo polifical acoounkabilicy, where Parliament can address 1ssues Bhraogh its
QN processes, Additionally, the absence of dear ledal smndands fer evaluating
padiamantary procedures have ofben times been offered as additlonal reason for

limiting the ¢ourt’s ability to regulate them.

In aur present constitutional dispensation bowever, the notdon that the processes of
Fariament constibube a “thaser dood "has boon dobermined nal ba b= an inflexdble mle
af thurnb., This 15 due largely 1o the fact that Aicle 21 of the 1979 Constlkution, which
turmed the bastion upan which Sowah J5C%E prorounoemoent wWas prermised, has nok
been precisely replicated In form or substahae in the 1392 Constibytion,

Under the 1992 ComsBbstlon, Artide 125(3) wesls ultimate judicial power in the
Judiclary and spocifically pravides bhat, “neifar fhe Presigant nor BariEamemt sor anye
rgar or ageric)y oF Hhe Fresident o Parkameant shall Have o be given Finad jogicia!

power,

The combined effect of Ardcle 1253 and Aricle 2{1% of the 1992 Constidion
therefore relays that the Sosac deed “roncept under the 1979 Censtitution no lonoer
has amy tmction under the 1992 Consbitutlon. Thus, Lhe concept of lagislative
Suptemacy, charactoistic of the English legal syseem, finds no parallel In Ghana, where
canskibutinnal supremacy reigns.
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The Supreme Court has given long loud expression to the above proposition of the
law in a rich line Of cases,

This was relberated in the regent @se of Restice Aboiiinl v. Tha ANtaray Goneral
IZ/07/2022 (O March, 2022} where this Court asserted it unremitting
mandate o interfere with procedural decisions reathed by Parliament which cenflict
With the Constitution. In that case the correct positlon of Lha law was skated quite
authariatively, as Follows: -

B arm of Government or agency of bie State including
Parflamant, I« & faw unto ilspif hecauye. withaul exception, avaryone
and avarythity i Ghara is subiect o bhe Constitution. As 3 resgit am
Fileqgaiion that Parfiament fias acted andyor is acting in @ manser that
{5 Incaonsistant with, in conlravention of and/or uitra viras fo Mg
Lonsiituiion. owilf render Parffament, the petions, ongdors. rfes or
Rrocogures I lssue. amenabie to the Jurisdiction of this Court."
semprhasis’

The above sentimaonts expresied by this Caurt in the Justice Addidial case neechoed
the eadier views of Acguah JSC (a5 he then was) In the case of Mariie Aamis’
Amidu v. Fresidant Kuffour and e Alforney General (2001 --2082) SOEER
138, whara this Court stabed a5 follows: -

it follows therpfore thal mo indhvidual nor creature of Whe
Constiluiion & exempted from e anfarcament provision of articie 2
thereol. Mo onea Is abave the e, And o action of any ndfidsual or
iistifyrtvonm nder Hre ConsHtetion Is fnmune from fadicial scratingy fF
the constitutionallty of such an ackion is chaflenged Thus the Joctrine
of the pofifical question found malofy fn the US Constiitiopal
Jurisprodemoe by whlch the cowrds refuse fo assunre jurisdiction in
vartain dispolas Decaose Hre suhfect-matter of Mose Sispplas are
aifaged to be faxtually committed” i that instifafion, is inrpplicalie
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i ooy constitintional iaw becaysa pr the power granted Lo any person
i articke 2 of opr Constitution fo chalfenge e constitutionality of
any ackion or omission of an fmdivideal or fnstitntion. For prder Ehe
1992 Constitution If aven e body in question is imdependent fram
any other apiirority, the Courts can SN assume furisafction in
dispertes alfeging that thar nstiturtion Is arting in vigialion of the
Covsiitation. ™

See olse Tiffowr v Aitormay-senaral fIR8R] GIR 5317 7 5 Mensalh v Athoviey
Genaral FISSE-27) FOGLR 320 ta Adefr & obiers v Alornay-treners! & Coooboy
J205-2008] SCELR 42 ant EFiyre Mawian v Alorray-GGaneral funraported'}
Judgmant of 25 Tuly 202

Despile ke dear precedent set by this Court in the Martie Alenrisl Amidy v.
FPresident Koffoor (supra} through to the Jfusfice Abdefas [(supra) cases
cnphiasizing the subserdenca of parliamantary procedures to constitrtdonal cversighit
and judicial scnutiny, the 19 Defendant is persisting In advanciig whar has been
established to e a discredited constilutional proposition. That we find to be rather
inuppmopriagte

In the censidered apinion of Ehls Court, the case for the subsendance of parliamentary
procedures 1o constitutional oversight and judiclal scrutivy 1S Irefutable, grounded, as
It wierz, in the 19492 Constitution's foundational principles of consttetional supremacy,

gnd saparation of powers.

Canslstent with established precedent therefore, this Court reaffirms ks constibutanal
manrate fo scrutinize parliamentary acks and practioes that mplicate constilpbdanal
and  jushilable watters, theraby  ernsoricty the presercation of  constinatonal
supremacy, all the while being mindful of the dellcate boundaries balween law,
pollbics, and mngoing processes that do not constlilule acts pmopedy sa called,

CERTIFIED TRUE COPY

/‘r"" L {-if S Page | 17
arelmnd 1STRA
EUFHEHE E-UUHT. .'l.ﬂ-l:Hl. u/R



In a5 much as the 1¥ Defendant sought o say that e practices and pracedures af
Parliament are In all cases "olosod™ from this Couwrt’s judicial scrutiny, it is clear that
b proceeds Imcerlain ermor. On this score the 19 Defendant’s jurisdictional challemgc

Eails, and we 50 hodd,

& thoreugh examination af the surounding ciroumstances reveals an even more
egregious consthutional flaw, Indicating that the 1% Cefendant's Ogtpber 170, 2024
declaration transcended men: prscedural duty. T realiby, in @ ten-page statement he
undertapk a factual, constibbonal and statubory assesstnent, cancluding that the Mies
had engaged In what in fact and law constituted o loss af gllegiance bo their parties
and consttuents, which met the Article 97(1)(0) and {h) threshobd, requinng that fey
leave pariament, ar to place in proper context, hat teir seals have become vacant

It is our view that given the legal evaluation necessary for a Ruling af e natume
dellverad by the 15 Defendant on the 170 Detober 2024, 1t s the High Court, which is
conslilutionally empowersd to make such a8 declambon pursuant to Article 9%, and
definitzly mat tha 1% Defendant, This Is more 5o as th High Caur has besan given the
constitutional mandate Lo conduck the fact-finding enquiries as to whether an MP has
been validly elected, ar has vacated their s=at, The 1 Defendant's ack of urdertaking
this exercise itself, provokes the Jurlsdiction of this Court on ponsiderations of
conslilulionality ot the action undar Aricle 2 (1),

To the cabent tharafare thal the 17 Defendant involved himself in a fact findlhg and
legal determination of what constibubes a party switch, that farmed the foundalion Far
declaring that the MPs should leave their seals in padiament, we hold that his akions
consltuted a grievaus and veritable pvershep of constitutlonal authonty, warranling
this Courts inbervantlons by way of Interpretation and enforcement of constitutional
bosundaries.

In the end and after a thorough examination of ail the materials on record Inthls case,
this Court is Pauwnd to resolve the jurisdictional challenge ralsed by the 1#* Delendant
in the Malntff's favour, firmly halding that the 15 Detendant's conduct in dedaring
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thase parllamentary seals wacant on the 17 of Dchober 2024, purportedly undor
Padiaments 3tanding Orders, rAises consibbonal as well as justicable isgues, and
thus susceptible to this Court’s constitutional interpretation and enforcerment mandate
unpar the 1992 Canstibobion.  We further held, on sound awthority borne ot by &
plethora of decided cases that this Court’s excluslve Jurlsdiction to Interpret and
erforce the Consttutdon cannot be queskloned.

In the result we waould answer In e afflfmatve the questions €1% and (23 st down
In the 2™ Defendant’s Memorandum of 1ssues and consequently d2clare that tne
declaration by the Speaker of Pariament dated the 170 of Ochober 2024, of 4
wacancles In Farllament is subjoct o the Supreme Caud’s constibutional interpretation
and enforcement junsdiction; thersby justifying the invocation of this Court's orlgihal
junsdiction undear Article 2{1) and 130(1) of the Consdtution.

We would further respond in the negatlve to guestlon {5 poesed In Be Plaintiff's
memaorardurm of 1ssues, cencluding that te 15 Defendant-lacked any jurisdiction to
pronounce oh the interpretation af the provisions of Article 97(230q) and (h) of te
1992 Corstiution.

wmmmmmﬂw

This issue primarily £alls for a determination of the question whether a real gnd
genuing 1ssuc af consttidlonal inkarpretation bas arisen on bie facks on record

We rust begln our [ngqulry by observing hat the Suprema Court under Artids 201%
and 131} of the Constibabon is vested with both enforcement and Inkarprotative
jurisdictions and are ta be canstrued as disjunctive. 1n e cava of KOR v A=-F f 2015
21} 115, which departed from earlier decisions like Owef Seateng v Natlanal
Media Commission 20121 2 SOGLR 1038 this Courl absarvad as follows: -
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"Certainly, i camror be said that this coprt canrgl compel the
ahwarvanca of 3 grovision af the Comstitalion infess it st goguires
tite murkiness of ambiewily and iF procossed In the fitarpratative
refivery of this court. ™

It further bears ermphasis that the jurisdicion of the Supseme Coudt under Brticle 2(1)
and 130[1y of the 1932 Constiuton has been described as a special ons that must bo
Invaked In cases where a real ar genuine issue of interpretabon or crforcermnent of a

provisian af the Constitution properly adses,

The ott-guoted and lucid ariculation of the governing prindpes in Remedliic v
Special Tritunal: Ex parte Akosah (18807 GLR 5892 by Anin 1A, has been
aLcepbed as the doces ofsseirus on the above paint, At page 605 of the Repart, Anin
1A stated &5 follows: -

"From e foregoing dicla, we would concfuda Hhat an isspe of
enfercement or irlerprataion of 3 grovision of the Constitalion srder
IHticla 1281 fa) artses int any of the foffowing cvestuaiitios:
ta} wirers the wards of the proviion are impracise or snclear
or aarbiguoss. Fut i another way, i arises if one party nvites
the court Lo dedlare thet the words of the articia haea a doplie-
MeSming or Ar8 oisciire Or el srern sorreliiing different from
o mrora than whal they say;
&) wirene be rival maanings have Bean placed by Hhe litigants
an b8 wards of any provisior of the Constitutian;
fc) wirere there is 2 confficr Io tha rmaaniig and arfact of hwe or
more grifclas of tha Constifution, and Yre question & relved as
o witich provision sfroold prevell:
() whare an tha ca oF Ne prowsiens, there is @ confict
botwaan Hip gperation of gartioular institotions saf up uoder
the Constitution. and theraby ralclng prolfems of enforcement
and af fnterprafabion.
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it the other rand. there i o case aff "enfarcamant or indarprefalion ™
where the language of the articie of the Constilintiop is ofear, precise
ang unambigosos. In spch an eventualily, the aggrievad party may
Adeeal in e vsal way o 7 higher cowmt agafist whatl he may
comsnder fo be an aronesus constraction of Hrose woerds: aad he
£hould certainly pol irvoke the Supreme Cowrt's ovfginal furfsdiction
vrder arficke 1XI8. AgRin. whara Nia sulirigsignt made refafes o no
mone St & propgar application of the provisions of the Constitotion ta
tha facts in isspe, B s 3 matler for the traf coit 10 desl with: and
0 case for MEerpratalion sxisas, ™

See alsn, Gbademaft vrs. Awoonor-Viilams, (198%) 2 GRS $I8 Tail vrs
GiRana Afnways Corpoiatinn (I87Q)T 7 8 F 527, Yiadom vrs Amaniampomy
{1981 ) GLR 33T, Edused vrs Altarney-General (1996-97) SCGLR 1.

I thls case thore |s ra doubt Bhat fival meanings have been placed on the provisians
af Article 97(1)(g] and (h) of the 1592 Constibution by the Spaakers Stabement on the
flzor of parlament and the PlaIRLTF, theredy displacing all fingering doubts that this is
a proger caza for invaking the ariginal inberpretative judadiction of e Suprerme Coyrt
as astablished by an examinatlon of the aulhorities abopea.

Furthermore, we agree with the leamcd Attarney General when he sybmits in hls
Staternent of Case as follows: -

O A ot A Caee Ml orke can donfend SRk e prowiEiar i s claar on
arepin af fdving previously bean mbeogmeled by the Court s Haerire, it
ol R T a0 apicanon &y 2 Jonwer cowdt fn making 1 pEink we ane
SRR OF L prenaision dn aaticle QTR of the Constititinn whilof sirosts Hhaf
fire High Coor shal fave Junssiction to dotermine whather the seat of 5
Member of Aackdment has Dermme vaGERk &7 ol Sub s eoT. Saat provision
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dRES et OUSE L Suprae Cownt’s Adpinel funsdiction A2 infenpnat ang’ eafire
e Conshifufion wiere 4 geniine tase of interpretation s mades, ™

Ir aur respoctful viser teretarg, this 1= a8 proper case for invoking the orghnal
tnterpretative jursdiction of e Supreme Court as establlshed by an cxamination of
the authorities above,

That being the case, and having sufficienty satlsfled oursclves that our IREeRpretabve
jurl=dictizn has boen praperly Ineoked o the facks before us, we would now proceed
with Be task of unraveling the trye and proper interpretation of the tanguage wsed
in the text of the provlslons of Adicle 97(Lg) and (W) of the Carstibubdon and in the
pracess angver tha gueston: which of the rival constractions advanced by the Partles
herein, reflect e comedt interpretation of the corstlubonal prowvision.

MEANING OF ARTICLE 97(1) (G} &{H)

Alcle 97C1(g) and {h of Lhe 1892 Constitution provides as follows: -
97 (2] A memirar of Sgrfameant shad vacate fi's meat in Paciament -

(g} FRe faaves e party of WG fe wias & Moriien 3 Hle five oF his slacion
fr Faramond & i Snolier party or secks 7 ramam m Pardiament a5 an
iemenmant TIemier, o

{6 e mias Slanied’ 3 Aeniee of Forkaoont &6 an imdgoencant randigale ard
Jains 2 poditical pacdy™

Berore defwing Into the applicable principle of the law required o prapertye and comectly
constru® the language used in Article 92411090 and (h) we tilnk we muost first and
faremost resdlve that the twio provisions do nol create difterent conditions for an MP

laaving a patly bo foin anather party and an MP sesking te remaln Independent
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An inerpretadon of Arlcle 92(1N) that suggesks Lhat independent MPs forfieit Hheir
soEs Immodiately uporn Joining 8 party, would immediately create an enjustifiable
distinction betwesan indepandent and party-electad MPs.

The trug soope of Articla 97(1h) becomes apparent through an interpretation that
prigritzes constitubional harmeny and primarlly affects Independent MPs whio paln a
party while in Parllament and seak Lo persist in bheir padiamentary office a5 members
ot the palitical party they have joined without first sumendering thelr seat ar acquirlng
renawed electaral legitimacy.

This is consistent with the corresponding requirement wnder Aride 97(1%og) For
partlsan MPs; who must vacate their seals il they leave thair pary and seek. bo remain
it Parliamant vn a differant palitical platform. The two provislons, Armcdes 920 1)4g)
and 97{13h}, must be harmonlzed o glve a consistenk amd Tair meaning, applying o
all MPs regardless ol Lhair initial platform, Ses the views of Acguah ISC (as he then
wag] in the @se of Maffonal Meda Commission vis Affornay-Ganaial 2000
SCGER L

With this premise, we will noiw proceed to answer the gueslion as bo the propar
Inberpretatan o be placed o Ehe prgwisions of Article %7(11(g} and ¢hd and in 50
doing, this Court will be primarily gulded by the principkes of the law b which Evershed
FLE. in the famous case of Frmest (Prince) of Hapover v. Altormmey-Gemeral
FEFHAF Ch. 188 at p. L01, C.A direcks attenticn, namely that a statube 15 the wilt of
the leqislature, and the fundamental rulc of Intorpretalion, to which all gthers are
subordinats, is that @ skalute is to be expounded aoconding to the intent of them that
made it

supplementing the aforementioned principle of statstony Interpretatdon is Eha now
widety accepbed foundatianal Fule of interpretation, which has beooma the comerstone
in judicial thinking, knpwn as the medem purposive approach, eloquenty cxpourntad
v Date Bah 15C in the case of In 4sare v Altarnay-traneral f2007- 30047 SCGLR
AZF, 8t 434 o guide evary stabobory construction exercise, In that case, the emlnent
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jurst clezd wity approval, a passage by Justice Ahargn Barak in his essay "A Judge
& Judkging: The Role of a Supreme Court in 2 Democracy'” {2002} 11& Harv.
LR 19 at p 66)" as follows: -

"the aim of inborpretation in law is to reafize the puirposs of Ma iawr
the aim in interpreting 8 Jaghl raxr (such as 3 constifulion or a
statute) is by roatize Hre porpose for which the lext was designad.
Law ix thas a loof destgred to realire 8 socixl gosal ™

Bate-Bah 15C further contipued at the same page 834 1o distingulsh botweon the
subjective purpose and obiectve purpose of the Constibubion as Falkpws.:

“fire sobjedne purpose of 8 constitution or statihe is Mo rotuad
imfant that the autitors of it namely the framers of the comstitution
or Hie legisfatore. respeciively, had at the tima of the making of the
consitiution or the statute. O the otier hand, e olfeciive purpese
M mat what the author acleally imfended but rather what 3
frrpolhelical reasonalye suthor would hava intondad. given bhe

corteat of tre underlyfng fegal systom, history and vafpes, stc of the
socialy for which ke is making faw. This affectiva purpose viilf thes
usually He fmrarprated fa ncluse the realization, fBromgh the given
fograf taxt, of the fundamenial or core values af the legal system... "

The purposive appraad 1o inlerpretation has also been stagutorily endorsed through
Section 10(4) of the Interpretation Act, 20089 (Act 792}

Gulded by the abawe principles of the law, the starting point for Interpreting Article
A7(2(ay and {h) must be the toxt itselé, urderstoud inciks ordinary and plain sense,
with ¢onsidaration given to the contest and purposs of the prowvson. This guldaline
alzo forms the bedraock of sound statubory canstriction suecindly articulated by Sowah
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J3C (a5 he then was) in the time-honoured case of FuMour v JStfonay-Faneraf
(19887 LR 637 at page 659-660, where il is slated as Follows: -

“We starl by reminding ourselves of tha inafor alds ' /nlerpraiaiion
Pearing in mind the goals the Conshitplion intends o achieve. Oor
Suly is to ke the words as they stand and give them el trus
constroction having regard fo the [angoage of fe provisions of the
Constitition, afwways praferring the nafural merning of the words
invoiverd., bot nonetheless giving the words ohalr apmwonnale
CONSFUCion according &t coviraxt. ™

#s a peeliminary step then, €15 Imstructive fikst and foremast b refer to bwo key
phrases Yodless fic padh “appearing in the text of Article 32(1){g) and foms 7 padtca
Aarfy appearirg in the text of both Ardcle 92{130) and (R, which are particularly
Hluminadng and critleal to underskanding the pravisians.

Applying the known canors of Interpretation Induding e purposive  likeralist
Inbcrpretive approac, thase phrases appearing in Aricle 9713090 and (h), inherently
imply a2 contemparareous actlon by an MP 3 switch alleglance to a differenl party
while In Parllament. They do nat show any prospeclive or anbidpatony connotakion,
Simply put, the language ussd n Arficle 92¢1){g) and [h), conveys peescht aved
imrmediate actions, reflecting  mecdlacy  and  conlermparaneity, rather than a
prospoctive oyent ar fuburistic gooumence.

a0, the fachual questlan to a5k will e whether lhe MPs in question have declared a
present and immeadiate action of joining another party's group while In Parlament, or
thay harve expressed the Intentlon of Cllng rominaticn Lo cortest on a fibare date as
mambera of a party different from the one they represent in FParllament,

This reading and urderstanding of the provisions of Article 97 (1)0a) and (h] Is furthar
bolstered by the phrases Seeks fo romam & Sandamest and B the bme of fheir
electian " appeanng sn the text, which eslablish that e okligation o vacate a s=ac —

CER L wklulat
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the subject makler of arlicle 99 - arises solely frome actions t@ken withln a current
pariamentary term, and ni @ fubure parllamentary term, "2 A0 foaves e parke of
WAih e was 3 member 8 the tme of Sl dlection o foin angther pedfy’ can only
tafer Lo tha elettion that braught the said member of Padiament to Padlament, and
definitely not an elechion that has not vet been conducked. And ' swaks fo remain i
Farfament a5 an Meesendand mombed can only refer ba seeking to remain in the
Farliament that the election browght the Member of Padlament o, and s'he is a
Member of, not 3 Parmament that |s yot ta be convenead.

In its contextual framework therefore, the phrase Seake fo raviram i AREiamant 'under
Artcle 831){g; and (h] unagquivacally largets MPs tmansitioning betyseen parties or to
imdependent stabps and seeking o retain their seats In the corrent sessian of
Parliament, The provislon cemalnly does not Earget MPs signaling an inkention to
conbest Fine noeminatios in a Fubure parliament,

Fartifying the abowe interpretation, is the ordlnary plain meaning ascritked bo bhe ward
"Farigntemt " appedring In the tost, which a5 ably contended by the learned Athorney
Gereral, can anly refer to nobhing beyond; -

e BRSSO OF Farfammet ol comvenad aifar Mre Hotding of 3 genoval
Sleclior for recaied by Nre Presdent suning & stade of omergencr) and
SO Lortif A& efosnftadt ) Accovdance waith arficles 152 ang 113 of ife
Canraiifulipn.

It follows Frem the above therefors, that the only plausible conclusion wilch musk
necessarily Aow From a helistic and contexbual reading of article 9701 g} and [h) is
that an MPs seat shall be vacated upon departure frem the cobort of his eleched party
in Pardiamant ko jin another party in Parliament while sesking to eemain in thak
Pariamyent as a member of the new paky. Similarly, @n independent MP who joins the
aohart af a party in Farliamant, while Hey remain Members of the Pardlament far which
they were alected as Independent Members, will have to vacate the seat tagged as
that af an Independent Member.
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In the result, we hald that upon & frue and proper interpretadon of Artlcle S2(100q)
the legal elements of that provislon can be fommulated as follows: {1 an MF must
wacate hls seat, iy IF e [eaves the party under which he was alechad, b join another
party ar become independent, and (i} seeks to remain (0 Farllament under thelr newy
politcal status.

Similarly, with regards to Article $7(1)h) the proper legal clements can be forhulated
as folkowes: (1) an Independent MP must vacale his Seat, (i) F he joins 3 political parky

in Padiarent, and (Ji] seaks o remain in Fadiament under his new palitlcal skabus,

Cansetjuently, Arlicle 97{1j(g) and (h] must be understood within their conbexual
Framewrk, with no implicit or explicit: indicatlon that they pertaln te fubare cloectoral
asplrations or Inkentlons that would materlallze in srbsequant terms, such as ap MP
contesting under a different Ficket in the next eledtion cycle

A5 8 cormcllary, I order for il threshald to be met, Artide 9F(1)(g] and [h) requires
the MP 1o Lake proactive steps 1o abandonr his party In Fadlament during the tonure
of the current term. (o offect, the laWw's care concern is e likeral ‘crossing of e
o™ by am MP.

T contral Issue thus Infended b be addressad Gy Artide 97(1Hg) and (h), is not
merely declaring the intention to joln another party or the Intention to become an
Independent MP In anather Patllament, bot becoming Independent or peooming a
member of anpther party while seeking ba remain in Parliament during the tenn for
whizh the MP was eletted, This act violates the soclal contract wilk the gleclorte, a
conhtracl thal spars Lhe full four-year term, and anly the electormta has the authenty
to alter L If an MP wishes to change thelr political status while remalning in
Farllament, thoy must vacaba their seal and seak a newr mandate from the voters

Un the contrary, actlons caloulatod Lo take eftect etter the term, like evincing an

inbanticn k1 jain a party for a2 fubune election, do not interfere with the voters’ mandate
and do nakt therefore fall within the contemplabion of tho law. The law serves to
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presery the trust wakers placed in the MP when they wers elected, based on Lha
platfarm they representad at that time,

Apart from the abave, |t can ba seen that article 371397 & (h} of the Constlbubon is
alst voncemed with actions that affect the numoscal composilion of the House of
Pardiament as presently consttuted, alming b awvoid situations that  disoupt
parliarrenlary comprsition mid-bermn, aliering ks dvnamlcs withint voter inpuk. This
underscores the prowision’s disonct focus an malnlaining parliamentary s@bilioy and
respectng the propartianal re presantaion decided at the general electlon, rather than
rigldly enfoncing political lovalty, Heree Filing nominatlens far a futire eleclar under
a different party affillation, docs not fall within the law's scope, given its non-disrupbve
nature to the cumrent padiament’s composition.

The fact that the Constibubart's primary aim is b prevent mid-temm disreptlons by MP
party switches, recaives further bolstering by the pravislars of Article 9702) af the
toonstibution which makes It clear that e Constituban allows certain political changes
within the currant padiamentany bemn, such as mergers or coalitlans, witour Feguiting
M= Lo vacate bhelr seats, This conflims that the facus of the law is on mig-term shifts
in membership of Parllament, ahd int on fobure political alignments ar electe@l plans,
and & conjurictive reading of Aricle 92(1)(g) & (h} aleng=ide Adicle S2(2% forcafully
conveys this [eglslative [nbent,

fgain, Article 97(1)(Q] does not glve palltical parlies the power to disrupt the balance
of Parhamant by rermaving MPs bassd an intermal party decisions.

e also evalugie the purpnse of Arlicle 97(13(g) a5 aiming to guard 333inst 3 scenatia
whire majarily members might unduly influence opposiklion MPs bo Join them,

undermining parliamentary opposition and senoliny af government aotion,

It may also bE pertinent at this stage, 1o nate thak this review of Article 97(11(g) and
[hy s grounded [n histerical centext. Historically, MPs have contested fubare eloctions
ar diffarent political tickets withoot vacativg thelr seaks during Ltheic current berm, For
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cxample, one af ihe first independert MPs of the fourth Republic, Honourable Gladys
Msogh (kinfampo), sought re-edection v 1996 on the WOC tleket, Honourable Dr,
Wikliam: Akote, who served as the 8PP MP (or Mew Abirem from 2001 to 2004, retalned
his seat while running as am Independent Candidate In the 2004 elechons.
similarly, Hopourable Joseph Qsel-Owusu, who was an Indeperdant MP for Belwai
fraomn 200% to 2012, later contesled the 2012 eleckion on the WPP ticket without
vacating his seat, In that same term, Honcurable Mana vYaw Oforl-Kuragu, bne
incurnbent Independant MF for Besome-Frebe contested and Iost in the MPP primary,
Likewise, Honouratrle Sath sdjei Eaah, the 20608 NPP MP for Mkawkawe [20908), did aot
vacate his szab while running as an independent in the 2012 election. Analher instance
I3 Henourable Teye-Myauro, the MOC MP for Lower Manya Krobo (2003), whe also did
hot vacale his seat when he /@mn as an Independent Candidate In the 2012 elaction.
Thesg are notorious histoncal facks, which this Court under section H2) of Hhe
Evidehioe Act 1975 [NRCD 323) is permitted to ke judicial notlce, of.

These examples lllustrate thal partisan and independent MPs in Ghana have
histerically retained their padiamentary seats while contestlng subsequent alectons,
gither as independents or undey 8 party ticker, without triggerdng any canstifutional
canctions of being deamead b have becpme ineligible to remain in Parllament durirg
the existing barm,

Having therefgre thonoughly reviewed all dw materlals placed on tha recard n this
suit, it is sufficlent bo say that the provislons of Aride 97(1)g} and {h) must be
purposively constried to uphald the democmatic mandate of MPs, ensudng cantinuity
and stabilsty in Parllament, while preventing party-dreiven disraplions. & purposive
Interpretatdon of de pravision must not seak o impose political stasis, but rather seek
ka maintain democralic accountabiliby while allovang MP the frecdom to reassass their
political allgnryerts In a manner thal respects the eleckoral process. Nor should the
pravisions be construed in 8 manner that gives politlcal parties the power to dismupk
the balance of Parllament by retmoving #Ps based on inkernal party decisions. In the
end, & purpoasive interpretation of the prowdsion must avoid arbltrary upheavals that
disrUpk paiamentary compositlon mid-term, albering its dynamics withaut wabar input,
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gnd at Ehe same tme ensure that die MP's soclal mandabe with Ehe eleckarate is
unremitthingey safequarded in ali circumstances.

Based an our precedsng analysls, we are canstralned o respood in the negative to
guestions (1} thraugh (47 peded in bhe Fainbfs Memarandem of Issues, concuding
that the impugned acts allegad against the affected MPs, nelther consdtute nar meok
e theeshald for fross-carpoling as defined under Article 5701){g} and [(h) of the 19092
ConsEhaticon.

While our preceding analysis sufficiently digposes of bhis case in favour of the
interpretabion of Article 97(1){a) and [h) urged on us by the Plaintiff harzle, wa
nonetheless deem It cssentlal to furthor expore the potenbally adverse implications
of Hhe 1% Defendant’s alternative interpretation, lest we fail to ensure 3 complete and
definityve resolutian of the |ssues ralsed in this sult.

CONsequences oFf ar 3o .
Interpretation of Articfa 977 INg) & .'_'M

From the statement deliverad tp the 1 Defendant an the Aoor of Patliament on the
L¥* of Octobor 2024, declading four MP2' as ineligible to remain in their seats, his
reading of Artide 97(LHg) and (h}. is quite clear, devald of any controviersy, and il is
this: that the prowvislien’s threchodd 15 tigoered where an MP files a nomination o
contest a future elaction with a different palitical identity, 2. changlhg the party of
which he was a member at the Hme of his clection as MP o jein anothar party ar bg
becarme an independenl member or ceases b3 be an independent candidate in the

next eledion.

A osisony examination however exposes the 19 Defendant’s readlng of Adicle 97013(g]
ani {f), #3 fraught with patentially untanatde Irmpications, undemnining the prindples
pf statutpry interpretation, as estabdished in authoritative precedents such as Agpef
Fwum v. Altarney-Generalf and Another f2005-20068] SCGELR 732,
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To begin with, tha 1% Defendant’s interpretation of Article 97(13(a) and (k) owarlooks
Lhe fact that Aling a notice bo contest a Future electlen under the mandate of a different
political party o as an Independent candldate is an administrative acton. It cannot
thercfare be constroed as an act Izading to the MP leaving the party of which ha weag
a member ak the time of his electlan’, or an act of *sccklng Lo remain in Padigment’ in
a different capaclty. It should not theralore be misoarstrued a5 a vialatlon of Artlcle

a7(1)(a) o (h.

Whilst such flllrgs are necessany for compliance with electoral precesses and deadlinas
that wocur during the current padiamentany tesm, they cortainly do not indicate
& present shift In pol lnical alleglance. Indeed, such filings must necessarnily precede e
general elaclions, and bath precede the inauguration of the ncxt Parliament. This
perspactive thus throws into wery sham rellef, the Fact that construing such filings as
an alleglance switch, conllales disparete naotions that will be contrary to demactalic

principles.

By cxtension, the 1% Defendant’s interpretation will resalt In the antl-democratic rule
that an MP ca3nnot run for electlon In the nost general election unless he does so on
the bicket of ks current pary. Or that, o be akle o run on & different tickot, he mast
be desrmed to be ineligible w continue as a Member of Parliainenl

Such an inkerpretation wilt essentially rap MPs within thelr current party affiliation
throughout the life span of a term of Parllamant, limiting their freedom to realign dels
political stanoo or reprasent evaling interests, resulting in the undemining of Lhe
demooatic principde of choice both fior the MPs and thesr consbloents. It must also be
appreclated that the Constitution rade no mom fgr 2 determinaton of the effect of
such an aclar to emanake from the Speaker of Pafament, o through o decision from
the floor of Parliament. That determingbon belangs te the High Court under artlcle 99,
¥ anyone with & causs of action, because it is a declslon that affects the rights and
entitlements af the Mermber of Parliamcnt. Whal sudh a decisipn should mean ta the
political fortunes of a Member of Parlizment should be [=ft to elements outsida of
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Panlament where they have not “scught to remain in Padiament in a different
capaciby'.

We think tat for such a decislian t be left 1o Padiament as a bogdy will be subversive
of tha demodrabic process and a covert assaultt on constibubional govemance, seelng
that it can aler Padiaments mid-term compositon without clectaral sanctian. Tn
effeck, IE s an intarpretation that fBlls on the wrong side of the position of the law
arfipulated by this Court per Bamford Addo 350 In Mew Peirfolfc Party v Inspacior-
aneral of Police f1993-84] GLR 45§ at 482 a3 follews: -

“This Court &5 naob porovitted fm any way b giva an lptarprefalion
witich seaks to fampar i any way with e fundamenial rights but
rather o see Ihal (hey are respected and enforced”

See similar views expressed by Woad £ (as she then was) in the case of

Ahernaf Coansey v The Electoral Commrission & Cantra for Hurnan Rigitts &
il Libarties v Tha Qtiornay daneval & Anor F2010] SCELR 575

Secondly, the 1% Defendant's inkerpratation of Aride 93 13(00) and (h), has the offact
of being circular and paradoxical . because It will dltimataly undamine bhe pringpe of
political fraedom. The e of the paradox is that MPs are told they are "free” o choose
the palitical platformn on which they waill stand an the opening of neminations for
electlons, wob cxercising Lhis freedom masults in their disqualification from holding thelr
current office, The ack of filing an irbention to nun—astenslbly a step toward patilkcal
particlpaton—triggers a conscauenoe (loss of the curment seatd bhabt nullifies the
tienaflt of that partigipation. In effedt, the condition for exercising this freedom leads
directly to its denkal.

This reasoning is droular because it ums back on Iselfs the voery act that stould
onable MPs te partlpate in foture eleclions (declarng their inkention ) simultaneously
punishes them by forcdng them oub of office, In essence, the 1* Defendant's
Imterpretation creates a situabon where MPs are caught in an untenable position, a

cabch-22 situalion as it were, wherein they are promised the constitutional fre=dom ta
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chaose their political platform through the fundamental freedom of assoclatdan, yot
the exercise of that freedom automatically leads to a constitutional disquallifcation
From thelr curront afflce, rendering e Freedom dllusary.

The inherent clrcularty of thls argument is fatal te s validily, as it subvers
Fundamental principles of political liberty, and betrays 8 profound legal and logical
paradox, that wamants unequlvocal rejecton. Ln the pramlses, this Cour is unabls b
attribute to the framors of Artlele 9241%a)(h], sudch an intertion which cannat be
axmicitly or implicily conveyed through s language, Our view |5 that an MP may onby
be subject to such a proposidan IF they personally choase to subject Bemsalees ba it,
bBul rmol a5 a ratbar af lawe.

Thirdly, the reasening bohind te 1% Deferdant’s reading ot Article 570110 and [h]
is further vitiahed by the Fach that it seeks to effectively rewrlte the 1992 Constlcutlon,
by pasitloning polldcak partios as o oo awhars of parllamentany seaks.

By kinding MPs to a singular party alleglance and restrlcdng thelr ability to pursus
futare ambitlons cutslde of that pafy at the and ot a parliamentary term, it allowes
political partes to pse Articke B701)g) and ¢hy as a tool to punish MPs who Indicate
that they will not tow party alleglance after parllament dissolves, This  will
[undamentally rnderming the demacratic principle that MPs senre their consticuents,
not their parties. This shift In Interpretation modoes pawer away fmom Individoal
reprosentatwes and wvaters, enbrenching party control owver parliamentary seats in a

manner that will b bobn undemooatic and contrary to established precedents.

IL may be usehyl ba nbierve at this stege, that different coontries respond to floor-
Crossing in wvarious ways, In some nadons, particobarly those with proportional
represantabion systems, Ehe seat is congdered bo belang ba the party, and iF a member
leaves or & expelled, they lose their seat, with the party chooting a replacement. In
other cauntsies, ke England and the United States, the seat belpngs ta e individual
MF, atlpwing them to retain it even if they change partles. This approach strengthens
the MFs role and their tles ko thelr consiblency. 1n seme sysbems, wivere neithar the
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party rar Ehe MP awns the seat, a by-elechon is held to All any vacancy, allowing
wobers b express their will again, Ghana follows ths model, cnsuring thak any changa
in parliamentary composton 15 divien by the elecharabe mther than internal party
declslans. This is all the mere eason why the 1% Defendant’s alternatve |ntarpratation
of Article 97{1)(g) & (h} is antithetical 1o the prindples of democratic govarnance in
ahana.

Mext, the 1% Defendant's Interpretaton of Artide 970 13(g) and R will creabe conflict
when read tegekhes with clher provisions of the Constitotion, contréwening the tmeo-
honored principle of interpretive consiskendy articulated In such cases as Aadionad
Media Commission vis Aitomtey-Eaoeral 2000 SCGLR X, where Acguah J5C (as
be Ehen wash elucidakad the panciple of harmonicus interpretation of statutes o awaid
cenflicks with other provisions, This | what he sald: -

“Accordingly. in interpreting e Constitution, care most be txken o
ERsure that aff 18 provisians wark fogeter a5 parls of a functioning
il The parfs murst fil logether fogicafly to forn rational
intemally consistent rame work. Ahd Aacanse e frame work Das a
purpose, the parts ame aise 0 werk dynamicaly, each workings
Foconngishing the inlerded goe!l. "

Thus, tor instancs, the 1% Defendant’s intempretation, will autcenatically punist MP's
by requiring their seais o be vacated in Parllament for indicating an intention to
change thelr party affliation in a future kerm. This will carainly be Inconsistent wit
such pravisions as Articles 2141302y, 55(1), 42 of the Consbtutlon, which protect rights
to polldcal freedom, ncludirsg the right bs chaose political platforms withowt unduc
rexstriction. See also article 25 of the International Covenant on Clvil and Pollteal Rig hts
(PR

Eeyond that, applylng the 1* Deferdant's cansteuction of Atticle 37(11(g) and {0 to
the facts of this case, would precipitate 8 disoordant reading, incompatible with Article
112k} gf the Consttution, which prohibis by-elechons within throe maenths befora a
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general election, therely preciuding the Alling of wacandlos aeated by #PS" Intendsd
party switches within this Himeaframe.

Az dlready indicated abowe, the focus of a purposiee approach to construing Artices
9A{L1{q] and{h}, & to maintaln alectoral intagrity, guaranteeing that where any MPs
seat is declared vacant, constibuents can exarcise their demoogatlc Hght ta elect a
representatlve whid allgns with thelr values. In this serde any pumposive andg
reasonable interpretabon must consider the potertial for a bye-election to facllitate
that dempocrabic continuity, By conbrast, any interpretatlon thak creabes a vacandy
without the possibllty of we-clectlon, as It 1= Ih this case, undaermines the demacratic
process. The framers of the constitubion intended consbtuents o have uninterrupboed
representation throughout the padiamentary term, and any interpratation that
undertmines continuous consbtoent representabion during a padiament’s kerm s
constibubanrally untenable.

seen from e above perspedtive, it seems plain Bhat apait from generating an
irreconcilable confllct with Aride 112 {5), adopting the 17 Defendanl's corstroction
af Article 5701 Ka), (h), would an the facts of this case, also create an unconsbitbutonal
higtus, leaving seats vacant and wunflilable durlng the crtical pre-clecton perlod.
Indeed, we hawe found it iInconoalvable ehat the Constibution's anchibects conternplaked
such an anomaly and [ogical incensistency among ks provislons. To borrow the
fellctous words of Tayler J (as he then was) In the case of Saew v Compiroter of
Costoms and Excise (19717 1 GLR 288 at page 313, it cannot be that in the same
Consbtution, the framers T can exiif [uch 8 spit possonalty aned be & rasitaive
Lo, ok s v, M, v

Ir the end, wee reloerate that ¢n a bue and proper Intemtalalion, Artde 97(1)(Q}, onty
requiresthat (1] An MP muyst vacate their seat, (23 i they legve the party under which
they were elected, (37 to join another party oF bocome Indepandent, (4 and seak bo
restaitl In Parliament under their new paolitical status, For independent MPs, ardcle
971110} requires that that {1) An indeperdent MP must vacabe thele seat, (23 IF Ly
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jein a palitical party in Padiament, {3} and seck to remvain In Padiameant under theair
new plcal status,

& purposive interpretation of Artlcle 9% 13(q) and {h) of 1the Constitution ponfirms that
thelr focus 13 on safcguarding the electsrl mandate during the cerent parliamentary
Larm, nal on restricting MPs" polifcal achvities in the next electwal cycle. Histomcal
Examplas, comextual interpretation, and the inclusion of Ardcle 992} all peint o the
same conelusion: MPs” curent patliamentary affiliabion remalns [ntact wntll they
adtively change their poliical allegiance durlng thole tenm, mat when they express
future palitlcal Intentons.,

For thesa reasons, this Court will roiterate a purpasive interpretation of Article ¥2¢1)00)
and {h} ahd maintaln the distinction bebween mid-term changes In palltlcal alleglance
and fukure electoral plans, ensunng that BIP: can serve their full bem withgut
Interference froon future political decisions. This interpretation s consistent with the
bext, history, and purpose of Aricle 97(1)Qh} and Artdcle 97(2), and it upholds the
democratic stability of Ghana' parllamentary systern.

Tn the result, we reject the invltation to reinterpect ar affeclivaly rovrite these
canstttonal provislens to Imply Ehat an Ilkumbent Member of Parliament shall not
file: nownination to contest gnoa platform diferent fram the one onwhich he was electsd
unless he first vacates his current soak. Sach a reading imposes an undue restickion
an political freadam, @ constraink not aficulated in the ariglnal text of the articles. The
constibubonal language should be construed haliselcally and purposively, without
imposing limicatons thak would curlail the fundamental freedoms of sittdng MPs and
ultimately sahofage the rghts of the electorane,

CONCEUSTON

It |1sIn gkt al all the preceding disoussions, that this Court deternuncs that Lhe
Plainkiff's suit succeeds on the mets. In the resalt this Courl 4ranls the Plaintiff be
rell=r 1 {a], (b} and (<) and makes the {ollewing further orders; -
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1. &n order declaring the ntetpretation placed on srticle 9771){0) and (R
as [rcansistent with the true meaning and import of Article 97¢130g) and

{h] af tha 1992 Constibyton,

{SED.)
{8GD.)
{SGD.]
(5G0.)
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CONCURRING QPTNIOMN
ASTEDU, 35C.

[1]. INTRQDUCTIGN:

My lords, the main fssue before this court Is the true and proper moeanibg to be
asalgned ko the provlslons i article 97( Lyfa) and (k) of ke Constibabion of the Republic
af Ghana, 1992, This exercize has arisen because on the 159 of Jotober 2024, the
Plaintiff herein filed & writ before this coust agalnst the 1 and the 29 Defendants
hereln te lnyokae the ariginal Interpralatlve jursdiclion given o this court under articles
2(1% and 130{1}a} of the Constiutan,

[2]. RELIEFS:

My lords, in his writ, the Plaintiff szeks the following rellefs agalnst the Defendants.
1. A declaratlan that upon the fue and proper Interpretation of the 1992
Consklbutian in the light ot Articles 201}, 12(t ) ard (2], 17(1), 21(1) and {&), 35
(1) and (5), 55, 97(1y [g), 130 {ap, 296(a) and [b) of the 1952 canstitution amd
Rule 45 af the Supretme Court Rulas, 19%6 (C1 14):

{a} The fiing of nominatlon of Hen Andrew Aslamah Amoaka, the corent
Indepsandent Membar of Fadiament fer Fomena constitusncy in the Ashand
Peqgion with the Efectoral Commisslon o ontest tw Fomena Parliameantary
neak on thee Goket of the Mewe Patdabic Party in the next or 3t Padigmend of the
Republic of Ghana does not amount to vacabon of his seat as a Member of
Parliamert In the current &th Padlament of e Ropubllc of Ghana as an
independent Member ba join anather party;

(D) The fillng af neminalion af Han Cynthia Mamle Marrson, the coment desw
Falmictc Partys Mamber of Farliament for Agona west Consttucney in 1he
Central Aoglon with the Elecloral Cormmission to contest the Agona Wiast
Parliamentary seat as an Independent candidate for the next or 9th Parlarcnt
of the Republic of Ghana does mok amount to vacatlon of her seat as o Member
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of Pariament In the current Sth parlia ment af the Republic of Ghana as 3 New
Patriotic Party Marmber to an Indepzndent Member;

oy The Aling of Hon, Kwadic Asante the currant New Patriotic Parby's Member of
Pariarmant far Subum constituency in the Eastern Regicn with the Elecborsl
Commizson o contest the Suhum Parllamentary scat as an Imdependent
candidate for the nexl or 9th Padiamert of the Republic of Ghana does not
amaunt ba vacation of his seat as a Member of Parllameant In tha ourrant Bth
Pardtament of the Republlc of Shana as a Mew Patrictic Party Member to an
Lndependent Member,

4. An order restralning the Speaker of Padiament from prenouncing on any Motlon
in Parliarmznt directed at Hon Andrew Asiamah Amoakio, the oarrent Member af
Padiament For Fomena ln the Ashantl Reglen ard 2nd Deputy Speaker of
Pasltameant for Agama West in the Cantral Region and Hon, Kwadio Asanbe the
oJrrent Member of Parliament fior Suhum in the Eastern Region in the cumrent
dth Padiament of the Ropublic of Ghana from vacaling their seats on grounds
af leasing his political stabus as an independent candidate ak the titna of his
glection to Pardiament to ancther party and leaving the party which they were
mombors at the lme of thedr ledion to Padiament to become Independent
mesmbzrs of Parliament respectvely.

3. An order of injunclion bafring any attempt by the Speaker of Padiamenl from
enforcing the provislons of Artlclc 974 L) (d) and [R) of the 1092 Consttution
during the pendency of this actian,

4, Such fuether orders or dineclion{s) as this Honourable Court may s=em meset,

Thea Plalnthff™s wrlt was accompanied by a slaterment of the Plaintiffs case,

Given the urgency atbendant to the matter, this court abridged the Geme within which
the Defzndarts may flle thelr statement of case and directed that the statement of
rasc o filed within a perind of saven (7) days, Urfortunately, the 1% Defendant
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declded not 0o flle his slatement of case and herefore deprived this court of his input
in a matber which may serve as & guide for generatdons to come, The 2™ Defendaril,
however, filed his statement of case, Subscquently, the FlaintilF and bhe 2™ Defendant
fllzd their mermarandurm of imues detailing the cone issue(s) for determination In the
matter.

[3]. FACTS:

The tad= af this case, my lards, are not difficult to unravel. Followdng the openlig by
the Electaral Cormmisalon of Ghana of nominatlons for eligible candidakes ta file ard
contasl Ih the elaction for the seats of Members of Parliament for the @ Padlament,
four Members of Pardiament in the cument Parllament aof Ghana, the & Padiament,
flled thelr mominabions to contest for the office of Members af Parliament. The said
alection is scheduled bo kake place pn the 70 day of Decepber 2024, Gne of the said
conkestants is the Member af Parlament for the Fomena Canstibuency in the Ashanti
Roglen of Ghana, Homourable Andrew Asiamah, who is cumenty an independent
Member of Fadiament for the Fomena Constdtuency, The socond persan is Hofourable
Cynthla #amle Marrlson, swha 13 currently the New Fatrigbic FParty Member of
Padiament for the Agona Wesk Lensttuency in the Central Reglon, Honaurable Cynlhia
Mamle Marrizon has flied her Ammination te contesl as an independant candidabe for
the Agona Wesl Carstibiency. The third persen is Honourable Kwadjo Asante, the
current Mew Patraoric Party Member of Parllament far tho Suburm Consbtuency in bhe
Bactern Roglon, Honmirable Kwadio Asanba has filed his nominatien to contest the up-
caming elaection as an independent Member of Parliament For the Suhum Cansituehncy .
There s & fourth person whose name was lefl oul af tha Plaintiff's stabement of case
Bt captured neverthelass, in the motion fled for an arder For skay of esocution by the
Fiaintikf hierein on the 18" day of Gctober 2024, The name aff Wis person is Honopra ble
Fotor Yaw Kwakye-Ackah corrently, the National Democratic Member of Parliament
For the Amenfi Certral constituency in the Westem feglon. Honourable Peter Yaw
Kavabkye-Ackah has filed his naminaton Lo contest as an independent Member of
Patliamanl for the Amenfi central consbtuency, The Plaintif's case Is that the 1
Defendant ruled on the 17U Qcoolor 2024, that by filing Lheir nominations to conbest
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for the office of Member of Padlament as Irdependont candldatas, or in the case of
Horcurable Andrew Aslamakb a3 a Member of the Mew Patrickic Party, these Members
ot Parliament have indzed vacated their seats in the current Parllament. In the swards
of the 1 Defendant as capturad at page LD of the Padiarmentary Debabes exhibdt B,
which wias exhibitad to tha rmaotion for stay af execubon fled on the 18% October 2024

Worandtiigly Fprteoaee S o e Mewse Srad by fe molificalion of e podls,
fhe fodiowdng, Members oFf Canfameant Rave by Mel acions vacaied thelr soats
i Ferfament, The mambers are: (1} Romaurabie Poker FaW Kwvakpa-Ackan,
ANOC P fae Amenl Centead in the Wesfornr Regian now referred B 3s an
idepardent  Paniameniary cangidate for e same  comstitvamsy: (2)
Aancurabee Amdvew Asiamad), Indapencient Mamtbar of Farfiament fr Fomens
cormsiilugnsy o7 fhe Astanli Region mow refamed to as NBP Paylamentary
andidale for he s3me consiitvencys (3 Maeirale Kwadfo Asands NPP Me
O B B e Eastonn Regien, mow n=fermeg 10 &5 srespendent candicate for
the same consiifvency, amd inally Horowaike Ovntia Manrle Mowisan, NAS
MP for Aseng West Canstifuonae i He cemiral Recion, now rafamred o as
indepandent csmdicate for Mhe same consti e

The Flalntiff disagrees with the Imlemratation placed on the relevant constitutional
provisions by his pwn Speaker and has therefoere run ta tis court for a e and proper
Interpretation of the sald consbtubianal provisians.

(4]. CAPACITY OF THE PLAINTIFF:

The plalrtff brings thi= acion it his ¢apadty as a Ghanaian and as a Member of
Pardiament for the Bfuty Constibuency. Indeed, the Defendarts hawve not challenged
the Plaintiff's capaclty ta insdtute the Instant acbon. Artlele 2 of the Conslitution gives
gqeneral capacity o Ghanaians to institute adions with the aim of protecting the
integriky af the Constitution. See the case of Tufuor vs. Attornay anaral {1980]
GLR 637; New Patdotic Party vs. Attomey General [1996-1997] SCGLR 729,
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[5]. [t has almwst always been a rmatter of challenge in cases in which Ehe orlginal
imerpretabdve and enforcement jurdsdiction of thls court has been iroked as b
whether the jurisdicion of the court In this regard has been propety set In motion by
the Plaintff, In my humble ppinion, there are two modes by which & question of
interpretation of & Constiutional provision may be brought befare this court. The firzt
af these modes is where A person perceives that a prowision of the Constitution
requires a deflnlbe pronouncement by Phis court a5 te the true and proger maaniag 1o
be platad on that provision of where a persan perceives g breach of 3 comstibubganal
prevision or where it is alleged that an enactment has been mads In cxcess of the
powers conferrad om Padiament (judicial review of legislettony, Inoany such
Clecumnstances, that person ;s given the fght to directy file an adtion by & wit under
mile 45 of the Supreme Court Pules 1996, €116 and artide 2(1) and 120(1) of the
Constitution, 1992 for & declaration 1o that effedt.

The second mode by which the original indeepretative, ar enforcement or the judicial
revlew of legistabion jurlsdiction of the Suprame Court may be itvoked |5 where the
weue of Interpretation or enforcement of a consttutional pravision ar the judiclal
review jurisdictian af the Supreme Court rops up ar atises durng the pendency of an
action In a court lower than e Supreme Court, In this instant, actde 13002] of the
Constitullon enjalns ary such court lawer than the Suprems Court, to slay the
proteedings in which that Issue arose and refer the question ta the Supreme Court for
interpretation and thereafter, the ower court shall then apply the interpretation or the
decisian of the Supreme Court In that regard. This second mode of invoking e
arlginal Interprezative, entorcement ar judidal review of legislation jutisdictlon of the
Suprema Court |5 swhat 1 refer v as the indirect mode of inwaking Ene origlnal
Junsdiction of the apy caurt.

[t musk be placed an recoed heve and now that there is no provision In the Constitution
that when @ person perceives that a peovision of the Conshitation requires the
interpretation or the cnforcernent of this court or Bat when It is pereeived that a
legislatlcn has been made in azocss of the powers confered on Parllament, that
persan shall first have to insttute a suit in the High Court before the High Caurt could
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refer the matter o the Supreme Court for int@rpretation. Such a stand will e very
rircuimws indecd. Ary such condition imposed on Ghanaians is, I my Wew, and, with
the greatest respedt, nol sancioned by our Constibubon,

[6] HAS THE ORIGINAL JURISDICTION QF THIS COURT BEEN PROPERLY
INVOKED?

Thi question whether or not a Plaintiff bas properly [nvoked the origingl inkerpretatie
ar enforcement Jurlsdiction of the Supremsa Court is & mix-question of [3w and fack.
This i5 because it depends, b a large =wtent, on the refiefl sought by o PlanGTT.
Varlous quidal Ines have been given by bhis court for the deterrmnadon of this question
as kg the dircwmstances under which it could rightfully be sald that te orlglnal
jursdiction of this court has been praperly Irvoked, Aricles 2{1) and 130{1){a} af the
Constibitan, 1952 sat the tone, These articles provido that:

"3, Edforpermrend A fhe Lo Bl

(1) A peeson wha afeges Dhat

2] an enactment oF 3NN covtainad in o done pnder fhe autharity of that
ar Ny cihar enactmant, or

il mmp @t o OFMESionr A A ErEaT,

& inrorssternt with, o &5 fr eontrdvenfion of 3 pravisian of this Consitubion,
a3y S AN S0oN i dhe Supreme Gt far 8 decfaradion (o tRAF Sffec

I30, Crigingl furdsafcficer of fhe Supreme Covrd

(1) Sulfert fe dve fuisdichinn oF Me Sl Cowet i the enfroamnat of the
Fungamental Hutan Rights and Freedams 55 provided in anfiche 33 of Hig
Somstitution, e Supname Coond shed B Coaine aviming iLnFiciien i

jal @ rndttaes rolzbing fo F1e anfprmement or intenorelation OF ffe Covrsbititon,
iB) aif matters ansing as 1o MClier 50 endciarent was made im axcets af the
By carfenned on PRriEment or amp othed Sutfosty o pasan Dy iaw o
Lirgar by Constiodion
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In Republic ve. Special Tribunal, Ex parte Akozah [1980] GLR 592, the Court
of Appeal, sitting as tha Suprama Court, hed cocasion b Iberpret article 116{1 Ha) of
the 197% Consdhuton, & provisian which is in pari mabania with the pravisions Ihartcle
1200102 of v Consticublen, 1952, At page RO of the repart, the court skabed per
&rin 14 that:

"We wined conciata BIAC an loue of sforcement or mtamratation oF 2
LroviEieT af fine Censtitodior ... anises in ey OF (00 falloing sveriualines:

(@l sore e W of the promision @ imprenisg o wrefedr o Sttt s,
Pt fn another wal, I arises W ome party fmvites the oot 1o dedlane et the
words af the article fave & domdfe-meaaning or a2 ohsrire or oe modn
sameifing ST oM OF Moke 1Ran hat ey S5y

(il netere SvE meanings have St Aeed O D SigAnts an fhe Wovs of an)
provwsio of fie Consiitutian:

fol whers Mhane i o confier 1 Hhe mosmimg and et of fwo o more ainies
of the Conshitotion, 2 ihe guestiior & asad a6 & Wil gvovison shad
prara

(@) wihare an M face of M provisions, oo 5§ conier Beteen e
At of partidar Rstitutons sar e wnder bhe Considoulion, arnd’ Hheroi
FEISIG prodiaems of erarcomend and of infemalatan

I must add thal lhe above Instances pursuant 1o which the court has setbed the
position of the law that an issue af interprelation o enforoement of the Constinagon
anses haye been followed by this court In numenous casss whena thal quesiaon had
been pasad. Among hese are Republic vs High Court {Fast Track Division), &ccra; Ex
pare Commlssicn on Human Rights and Administrative Justice {Richard Anate
Tnbarasled Farty) [2007-2008] 1 SCGLR 213; Ackah vs Agrioultural Development Bank
[2017-2020] 1 SCGLR 226,

Articla 37134 and (h) of the Constilulion stabes in cmphatic terms that:

"F TErire aF affce of membaers
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(1) A Momber of Parfiament shall vacate fs seat o7 Parfiarmart
(g} iF he leves Lhe pard)l of wiich e was z aember gt e Hima of Jis
Setion 42 Carfament fo join danolher pary of soeks [0 reman i
FRHERNOME 35 31 MGapendent memBbar, or
FR) A Re was elecled & Mombor of Parfamant 85 an Araspendent
cangare and poins @ paliteea! ety

[7]. The issue as to the existence of dval meanings attributable to e provisions [n
artlcle 27(13g} and (h) was clearly acknowledoed by the 1% Defendant berein in
exhibit B when the 1* Dafendant expressed himself In the following swords:

"Hon marioes, JF Hwo core of e Minenty leacdsr s Selerment are e
Provisens of Arficle Q7L of tie Constituton af édng, £ 8RS, wilch govern e
CirCLTRtacEs Lider milieh 3 Mermber of Fardiament (MP) shall vaeMa e
saat in Pacdiameant.

The refevant sulb-cdpises of this provision read 29 folows:

Arficlo #771) states:
A Mambar & Parfiament sha vacalia s soal ir Fariainsnt-

() i he laguas tha pardy &F wiich fe was & membar 2 A Gt of A oot
b Parkamient Lo kWt anolior aar) or seeks o lemant it Pariamant as an
AEERenRSnt MSTIer
S i e was aforied’ @ Meniber of Farttament aF an indeganrdent candidale and
Aing & poitical pany ™

Hoarr Mermbers o Aumiie ew & that iticle S ) and Jh} asergls o
prevent what e ol seheol refers b7 85 orodseranpative o Panel ressing T
85 WAESRT 0 By Sl £ aSiatie SRS ST Saniaimant @F [Re i ot
Ang Hie Aepubic @ Fhame respeclived: CrOSs-c@rdoiing 5 noW g3t of nhar is
rafunhod 0 a5 "meferion T o pary switciing T wiren @ Mermbar of Pariamemt
WD Was slected o e bickel of ore ponlical gty feaues Bhal par)y (e o
Frrothear, o waam A neepangant M foing 5 peitica gy ailer Daerg aincted
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The comcaat af gerachan rases sgrificant conoents abowt e feghty of
Ol rearesantationy. WHon vaders slect 5 candiciale, they oo so based mot
e & (e mEivitual’E persmnal guaities Mol Ao ot Hhe poftical paety slatronm
My feprnsont. ARmeswilaring or defferiian, Mrensfiore, cant 82 Soont 87 &
raRct BF B sndeldate sk Sacis! oottt Betvesen e MEP sne e sienfarale,
25 N changas K politca) gyraaics fhal (e voters crigii iy edosos

Tha profiniion of dofiaction, a5 refiocing it Athole 27780 (gl amd (R serves
sviord! anitical purpRRes R maniamimg St dntednltfy of  Aaniarment,
pAri@manianans, dnd grofacking the frust ang Wil or e fesoe.

The grewioioers of Article 97 (1) (@) and (h) are cesigred ko safeguand e
Aincmiss pf pady dnenfy,  ANSE SOroSeEl A padtiesl  stEilif
Baffection & profibited hecause & weodsnmizes e st placed’ & Mermdors of
Parfiamant By Wefr consiituonts a3 can fead to inslalily in Padigment. Thess
ocstfutioeal safequands  ansene Med MEoes of  Saniament nemanm
Screruattaiie fo both el pavties 20a e alpciorate. ard ey prevent Merniiaey
of Eackiament from emgaging & Bohavior thad rowid amomet t0 Saod o
disruptie of e functioning of Fariameant.

Hon Mambas & Has Dean suggesiag by sorte rieribars Mgt Die prolrsions of
Atile 7] gl ang (Rl miich adcdress e veceling of a8 Mamder of
Fariaments seaf due ko defection, Nowd Do understaad prospectived — Hhat
5, ey SR oo ey fa fufiiee Pacfammemts aog ool i S Sort of offioe af
Bariigment wherd e IoT e00es,

Binile BT ARTe it i) aoear ta offer & prechical soeraacf, it st B ol
diemiEsad as both nnfenabie and ncorksisioett (Wlh e constitubional punpase
oF Hasa Broliions, (e mdy 5k, wiRat i Arficle 87 prinpresd to SoF T clas
infent &f Arficle 97dg) anol (A1) to mry wedersianding 5 0 presenas pamy
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fapafty, engender frisf Smd profect Me manddle o e woler Snd
soorosam AR yaughowt the MEE fenmr aof affice.

These prowsions A demgred fo prevent polifs’ instablity 85§ sigted,
apaortierste  Befavian et represeniatipng and dismgtion af
nariamentan: Compasitian divtng e tenm of @ Pariament By easuring haf
Manrhers of Faiamant remain Ety fo Mhe mandade gilen o ot 8y fhe
sleciondte af (0 Bme of (el Sfection,

i Ly stamd’ Bhase provsions @5 Gl apmiang grespectiely — Moadiy Mat
ey wirLdd Lenve TR0 ovdl) Y RuLive Baviarnents — st pelliiy e parpiase af
Articie 87 The prowsions of Arice 27 widler consigaraiion a0 intemded’ o
deteires Dredofes af gty fopaity and independant stafus ax Mhay oo, g
F lerm ensprng fhat B Housa S Qo remains Consisient i e
adocioral outommes,

IF Articie 87710 (g) and fin) were bo dooly ol S Aluine Fasiiamenis, i woukd
raneir Mhesn provisians affectively superfiious, By fe fimre the maxt Perfiament
5 cprstituted. amyp Marmber of Papiamant who has defected or sewitchet poitca!
Sifaaidare diemg Hre et Cariiamant v mo ke S M soEnoe of He
st ERe Woulks start i next fevnr aiigned weth elr new garly or as an
indemangiant M2 Thene will exisf oo oefection, and e wioiabion ook
affectivols Be vwped dean g the stard of the fermm of e syareading Panigment,

i the undersiamding of She prowEans was Attt Merrdas of Aaaiamont
e ey sffeR parlics o Sacmime ingependend guriag (e term af 2
Fariament, ang predens i be regresertfing tha @orcstsr of e peogle who
eveefee! Moy o e Party on wiiose praiform he'she rade to Caniamearmt wihils
PRI fapally fo & oifferend” oty o gt O godipic Wit A0 mmediaee
consegienees e 5 precisaly what Article SR 1) fgt and (k) are meant fo
grevent  The provisions et o curdr a5 [ sfated geffection as & hapeens, oot

CERTIFIED TRUt ¢ oy

# b
‘.'r-—-ﬁ.!f'

. 'I“|'!.-"n.'4' ! '!_c_r Page | d7



0 eWFer 3 froe pass Lo Momboes of Pariament to ciange sfeqgiance curing (heir
ferm and face o consegquenses evert it fufure efectaral cyoles”

Livdfer Artiala 87 af (o ConsBion of Gang. thane are indead aiferent modes
Ml wivich 3 Mamier of Panidmen! shall vacalt e oF ey feaf. These can
fe Broadly cafaganzed e dwo groumss the (7)) 65 e ome Mrad ke refer o
Auvtamabic ar Proceducal andg e (i) s & maitor of detarnynalion of fact

I my humble opinlon, the views expressed by the 1¥ Defendant in exhibit B quoted
above are a clear and candid admission by the 15 Defendant herekn that rival meanings
hawe boen Maced on the provisions in article 9701 ){ay and (h] of the ConstibuBon,
1902 For, whereas the 17 Defendant thinks that the actlons of the Mlembers of
Parigment menbored herein mean that they have Farfalted tsir scaks 1n the current
Padiament, he cxpresses the views of ather members Ehat the actions of the Members
of Padiament hergin Inak bo the fulure and for that matter have no effect on their
standing ar staktus in the current Pariament, Hergin lies the dooble or dval meanings
that huwe bean brought to bear on the prowvlslons of the Consttution under scrbiny,
This fact alone satisfies the condibions expressad in Ex parte Akasah {supra) as belng
a vanditlen for a person o Invpke the jurisdickion of the Supreme Court to determine
the true and proper meaning of the provislons of aitcke 97011{g) and {h) of the
Conskltutdon. Again, the rval meanings that have been attributed 1o te provisions
herein qualifies as a canditlon enabling the Plaintlff to Invoke the grginal interpretative
urlsdiction of the Supreme Court.

Surprsingly, instead of the 1% Defendant ceding e matter o the Supreme Court for
Interpretatdon, he went ahead condrary bo bhe provisions in arficle 201) and 1300134},
no* only to interpeot these pravislons but also to enforce ther By declanng the seats
of the Members of Pardiament concernad as vacant nabwithslandireg the provisions of
article 3971)¢a) af the Consttutien o the effect that:
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o Determination of mambersiip
F1) The Higlt Cawrt siral’ e jicidicion fo R2ar ams Gelerniiine any quasiort
whiirer

fal a pevsan has oot validly elecied as g Mamber of Farigrnent ar 1he seal &Ff
F manber Hay Do vaoan”

In my opitlon, the actan fsdtuted by the Plaintlf herein for a determinatian of the
true and proper meaning of ardde 97¢10q] atd (h) of the Consticutlen 15 10 complete
accord and conformity with article 2¢1) and 13001 )a) of the Constibubon, 1992

[7.1]. IS THE SUPREME COURT'S JURLESDICTION OUSTED?

One issue which needs darification is whether the junsdiction of 1he Supraime Court
given urder artlcles 2710 and 120¢1% (3] to interpret provisions af the Constitution,
1992, is ousted by the jurisdicdion oonlerred an the High Coart ender artole 99015, My
answer is in the negative. And this is 50 because, e two junsdictions are anlirety
different. The jurlsdiction of the apex codrt glven urder artlcles 2017 and 1300(1(a) is
to interpret and enforce provisians of the Canstitulion which Ihclude the prodisions
conkained it article 99(L) whareas the jurlsdlchon given under article 9301 of the
Constieytion makes the High Court the forom for the determinatlan of the quesdons
whether a person has been validly elected as a Member of Pariamant or wheather the
sk of @ Member all Parliament has become vacant, Under amdcle 99013, the High
Court again is given power to dedde the validity of the alecbon al a persan as Speakar
of Padiarment or whether a Speaker of Padiamert has vacated his office as Speaker of
Parliament. Thus, even in the process ot determining any guestion arlsing undaer artdcle
90¢ Ly, If an Issue crops up with respedt to the meaning of any of the provisions in
article 94 1), Be High Courl is enjalned by vitue of the provisions In article 130027 oo
stay proceedings and rafer the said issua to the Supreme Coort [or inlerpratalion. 1t
|ollems therefore that the powers glven the High Coudt under article 91) of the
Constitution cannot, correcky and legally, ba waid e have ouosted the juksdiction
canferred con the Supreme Coert ender article 2(1) and 130 of the Canstibation. The
paweer to interpret and enforce the prowisions of the Constitudon |5 excheslve to the
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Supreme Court, See Adjei Ampofo (No.1) vs Accra Metrapalilan Assembly ) B ATIOrNSY
General [(#o, 1) [2002-2008] SC6LR 611; Republic vs High Cour (Gereral Junsdictiany,
Accra; Ex parte Dr. Zaoetor Rawlngs (Ashittey and Nadonal Democratic Party
lnterested Parties) [2015-2016] 1 S0GER 92,

[8] ISSUES FOR DETERMINATION:

The Plairtiff filed the following issues in theit mamarandum of 1ssues far determinatlon
by the court:

1. Whether or nak in the light of Article 9713 (g) and (k] of the 19392 Constitution,

the fillmg of nominatdon by Hon. Andrew Asiamah dmoako, the ourrent
indepandent Membar of Padiament for Fomena Consttuency [n the Ashanti
Region to contest the Padiamentary electicns in December 2024 an e doket
of the Mew Patdotic Pary for the next ar 9th Parllament of Ghana commmencing
fror 7th January 2025 amounts Ly oross carpeting In the 8th Parllament uivder
the 1992 Consttuton and a vacation of his current Parliamentary s=at?

. whother or not in the light of Arbicle 9719} and [h) of the 1992 Constitution,

tha filing of nominatien by Hon, Condnla Mamle #omlson | the cument Mew
Fatriotic Party Member of Pafdiament ter Agona West In the Ashant! Reglon to
cantest the Parllamentary electlons in December 2024 as an iklependeant
Member For the nexst ar 9th Parliament of Ghana commenclng from Ath January
2025 amounts to cross carpeling in the 3th Pariament under the 19592
Consbitatian and a vacation af her current Parliamentany seat?

. Whelhier af ot In the lIght of Article 92{1Hg) and (h) of the 1992 Consttution,

the filing of Apmination by Hon, Hwadio Asante, the corrent Mew Patriotic
Member of Parliament for Subum in the Eastern Region ba oonlast the
Parliamentary gleclions in December 2024 as an Independent Member for the

next aor 9th Padiamen) of Ghang Comsesdng from 7ih Jandacy 2025 amaunts
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Yo frpss carpeking in the Bth Parlament under the 1982 Constitukion ard &
vacation of his ourrent Padiamentary seat?

4. Whethar or not in the light of Article 97 1301 and [h) of the 1992 Cansbtutiarn,
e fillng of nomination by Hom, Peber Yaw Kwalkye dckah, the camert: Marional
Dermacrabic Congress Member of Padiament for Amenf Central In the Wesbern
Foglon to contest the Padiamenlary ciectlons In Diecember 2024 a5 an
independent Member far the nest or 3th Parliament of Ghana commencing from
7 Jarwary 2025 amounts to cross carpeting in the 8th Padiament under the
1992 Constitution and a vacation of current his (s Pariomentary seat?

5. Whether or not upen roe and praper Inbetpretation of Aticle 97 clauss L (a)
and {1 It the Yight of the 1992 Constibubion, the Spoaker of Parllament has the
power and jusisdiclion o interpret Artlcle 97 dause (1) {g) and (h) a5 having
alther current effect or futunstic/prospective effect without mesort to the
Supreme Court uhder Artlcles 21} and 130(1) of the 1992 Constitutlon?

f. Whether or nat In the light of the same Articles 2(1) and 130 of the same 1982
Constitution and upon bruc and preper interpretation of Artide 37(1) {a) and
ih), the filing of nominations by these faur afocted Members of Padiament ba
conbest ke 2025 padlamentany elecions on different political ldenglfy (sio) |s of
current or prospechve effect an Lheit preseht parllamentany seaks?

7. Whether or oot the Spaakcs of Farllament was in breach of the noles of natural
justce & audi alteram partem rule] in declaring these four Parliamentary seats
wacant williout giving the four affected Membars of Parliament @ heanng?

& whethar ar not It s lewful for the fowr affected Parliamentary Constltuencies to
be denied representaion from 17th of Ocoober 2024 tp the dissolulian of
Fadiament from the 17ch of Cowber 2024 te the mid night of 6th lanuany 2025
Erough no Faull of oty of these affecked consbituencies?
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&, And ary other issuelsh arlsirg from pleadings in tnis matter as this Honourable
Coutt may seem mest?

The 2% Defepdant also [iled for the consideration of the court the following
memeorandutn of [S5ues;
1. ‘Whether ar not plalnbfis suit propedy inwakes the orlginal junsdiction oF the
Supreme Court,

z. Whether the Ming of & nomination by an MF to conkast 8 future parliamentary
clectlon with a polibcal idanticy different from the one wikh which the P
currantly gits Im Parllament results in 3 wacation af his seat under arficle 97{g}
and [h) of the Constitution.

2, Whether or aol the declaratien by the Speaker of Padiament of 4 vagandies in
Patigment is subject ko the Supremc Courts judicial revies powers unger Chi
Constitutlon,

[9]. MEANING OF ARTICLE 97(1){4g) E (h):

In seeking tke mcaning of artcle 97(13g) and (h) of the Corstinution, 102 it s my
burnble opinion that the intcrpretatlon must be done wilhin the cortest of the
Constilulion as a holistc document. Thus, whatever meaning thakb may be
appropriabely placed on the provisions of the artide wunder disousslon must harmanize
with the other provisions ot tha Consbtutlon since the Canstitution 1§ one supreme
document which the pecple of Ghang have adoprted to govem themszlves. Thus, in
Mational Media Commission vs Attarney-General [2000] SCGLR 1, this court
axpressed the vew that:

" Interpreding fhe Covsidotion, sare mwst be taken S ensune thal i e
provisine sank fogether 35 parts #F 3 funclinitg whole,  The parls must At
together ingicaiy fo form rationdl infemaly consisteal famework. And
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Borause A0 Famowodk Aas 2 purpase, e pads are alo fo wiork olmaniieaiy
SALT WErkings Fooompnstig e tended qoatl "

In this remard, arlcle 97(1) states that “a Member gf Parliameant shall vacate his seat
in Patliamert”, Indeed, article 9201 and (2) of the Consbbution (as amended) states
thal:

"23, Fire Pardiament oF hane

(T} Thoee shat be @ Fadiament 3F Ghana wiicd sial cansist of aot fess §130
ang hpndrad and forly clected imembers,

7 Suhfact o fhe provisions of M Constiuiiod, ohe eplsainve gower of
(rama shal A vested i Saciznrent Znd siial e exencEed i A00EENTe AT
s Covasteledior”.

"The werd "Parliamant™ s nak daflined Ih the Constltution, but it seems clear 10 me from
Ehe pravislons In arbcle 93 quoted abowe that Padiament |s the Legislatve body made
up of elected Ghanalans recognlzed as a unit vested with Lhe legislative power of
Ghana which power shall be exercised In accordance with this Constitution. The
Inberprelation Act, 2009, Act 792 defines "Parlizment” In section 43 thersof to mean
Padiament a5 eskablished under article 93 of the Constitution. The Constitution does
nol create permanent membership of Parliament, Hence, no person 2lecied az a
Member of Parliament has a rvight to be 3 Member of Parliameant for an Indefinite
petled. For that reason, article 97 which provides for the tenure of office of Members
af Farliament stabes at clause (1){a} thereaf that:

" Membey of Parfamant shatl vacale M seat in Pariiament
fal uonn & desaution of Parisment™

This prowisian suggosts that each Parliament has a berm. Each Parllament has 3
beglhining and an end, Each Farliamant shall be dissalved ok the expiration af the Lemn
oF that Patlianyent, A partlcutar Parliament may nol be com posed of the same members
as the immediately precading Farlament; and, this is due o the compettlve nature
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af elections to the office of @ Member of Padiament. Arflcle 113(1) puts the matier
besyernd reasonable demate when I provides that:

“113, Ohsmoipban o Fasfanant
{43 Subpert to cizise (2) of i article, Parlizment shail conthue for i 1ears
friel) the diste of fts Frst sitting arnd shal their stand a@iesolven™

[10]. It follows therefore that since cach Pariament has a speciflc tagm, each
Parliament is unigue by Itself, That being 5o, a decslon taken by a current Meamber af
Parliare=nt which is mainly geared towards achisving his porsonal aspirations in
respect of a succecding Parliament should not be censtrued as affecting thal meomber's
standing in the cument Padlamcnt, It is ey humble opinfab that for a decision to akterl
the slanding ar the status of a Mernber of Parllament, the said declslon must be taken
with respect to the present status or the gurrent standing of the membsar with respoc
to the current Parliament. The life of Parllament as & body bedins from & specified
date and ends an a specified dake. Indeed, by virtue of the Constituban of the Pourth
Repubdic of Ghana fPramulgation) Act, 1992, PMCCL 2H2, this Constitution came intd
Farce on the Yeh January 1993 and Hnat was the date that the first Parllarent of the
fourth Republic had ks frst sesslon, From thereon clectons have been held every four
years bo usher a new Parliament on the 7" January following the year Inwhich general
elertion was hoeld, So, caunting from the 78 January 1593, this Pepublic has had elght
socalons of Parliament. That |5 the reason why elections arc to be held getting to the
clome: uf the yvear 2024 in order thal a new Panilament may b= wshered Ih oh the Thaof
Jaruary 2025 on which date the life of the nineth Patiament may begin.

The meaning of Ehe provisions in artcle 271)(g) and (k) of the Constitutzon, 1932
cannat be fully appreclated without referende to cther provisiens of the Constitution.
In this regard, atention is drawn to article 3(1) of the Constlaukion which Forbids
Parliameant fram enacking ary legislallan with the sim of creating o onc-patty State.
The said arficle prowides that:

Artice 2020 "Paniament shE AFve o gonar 0 enatt d R esfablEtiig 3 o

party Sake”
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Party pluralism is guaranteed under the Consbbatdon and every Ghanaian has e
lberty o join or associate with any Political Parly of hiz chalce, Under artlcle 53(1) ta
(5] it 15 proylded chat:

5% Organisafipn oF political partizs

FI) The maht fo form politiead pacties is heraly guarantead

(2F Friary giizan of Ghars of VOGN &g S35 e Hghc Be foin & poltical pady.
{31 Suiect o the mrovisions af fis aioie, 2 poiticen adrfy i fee o pariicih e
i SA3NG B0 peiBead Wil af the pegola, o dissenunale infrmatian on golifcal
iBFs, FAmal and eronomte roorankTes of & nationd charaoler, and sEonsar
ediTates e alertians &0 anp i affce otfer MhaT e Oiefoicf Assemblias or
daer i eehrere e Lrhis,

() Fvery poiifica! parfy shak! save 5 nafional chdeaeien, and momboeshin 20a
ol A Basodd or] CEUE, religiaus, regionat o otfier sectiona) civisians.

i3 The infama! organization of @ pofbicad part) S030 conform 0 demooratic
ANciHes and &S Mions and parposes shal ot confravens or be incanssliont
b Ay Corstittion o any obher aw”

With e abave provislons 10 place, I will generally be difficult for a growp of peaple
whose party is in pawer bo enasct l&ws codgnizable under the Consttution of the
Repubtle whose effect wilf be the creation of a one-party State. Manetheless, human
ingenuty cannot be foreckised and so although de jure a one-party State cannot be
created) de facko, it is not impassible to get Members of Padiarnenl o leayve the party
an whasa lcket they were wobed to Padiament and join 8 magor ar & minor palitical
party in Parliament o the dismay of the poople who vobed them to Parliarent, Further,
no Member of Pavllament |5 voted qua Member of Fadiament to represent Rirmslr.
Bvery Member of Parliarment 15 sated oo that offlce by the people of his consttuency
to represent the people whe woted for him and to advance Lhe aspiratlons of Ehe
peppla throwgh the ezerelse of the dutles and functions imposed on the Legislative
biody a5 stated in arficle 33027, Article 55031, quoted abowa, allows pollical paces b
draw up pragramrmes of sodal and economic nature, amorg others, and disseminaks
such programmes to the people of the canstituency. Therefore, having been vobed

FERTIF‘ED THUE :Dp-.,", Page | &b
i

II-I-_l'h-.{h._.“ s HEﬂf
mmr,mﬂiﬁ#ﬁ



inbo office at he back of & pramize made generally by the programmes disseminated
to the peaple, it will be very imvidicus tor @ Member of Parllament whether of a political
party o an Independent Member of Parliament to be allowsed b leave the party or the
status on e strength of which he was voted as @ Member of Parllament and join
forces with anpther or a different party in Parliament. As a safequard therefore, the
Constiation provides in aride 7 {13(g) and (h}, amang cthers, that:

"L Tenure of affice of members

(L) A Mamber of Pariiament shal vacdte kis seat in Pariament
(g & he jedves Bha aarly of Wénct e was 3 mombey af the e of s
glectran b Fariamend fo foin arother pary Gr seexs o ramain i
Parifadtend &5 3 Meltpondant mombors o
(Rl & he was efeded 3 Member oF Farfament &v o fdonadon
cangigate and jolns 3 political pay

It means, therefore, that the action of the Member of Pariament which shall havea tha
affect of causing e seat of hat Member of Padlament to be vacant should have the
effect of affecting the current ar the present stakus of the said Member of Padiamant.
Hangce, It 15 not just any action of a Member of Fadiament that has the effect af causing
his seat in Parliamant 1o be vacated. For Instance, If a Member of Parllament dedares
his urwlllingness ko stand or conest the seat of & Member of Padiament in the next
glection, that declamtion, I my humible vicw, shodld not cause him to [ose his seat
a5 a Member of Padiament, The ather prowisions of arkicle 9¥ ana in luhe with the
prowvislons |1 dawse 1 sub-dauwses (g) and {h). For example, if @ Member of Padiameant
geks ebeched a5 a Speaker of Padiamenl, e h 0o longar represcnt the people of bis

constituerwy, This is S0 because, among orhers, under article 10402 of the
{anstibubon:

"[2) Tha Speaker shall have nelther an eelglnal nor casting vote”,

IL shouled nat be forgatten that the pecple of 3 constituency vabed Ffor & persan who
can take part in the deliberalans of Parlament I arder o Influence Gowvernmysnt
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palicies far the overall beneflt of the people of that constituency. Tharafore, it by
pefting nimeself alectad as the Speakor, he teoedy loses hls right: to wobe, how can he
Influence Government pelicies in arder ba Denefit his pecple?

Under article 92¢1)(cY, if a Member of Fadlament abserts himself without the
permission of the Speaker in writing far fifteen Pariamentary sitings of what use Is
he ko the people of his constiuency? And If he cannot provide any Teasonable
axplanation far his absence, he ungraciously wvacates his seat as a Member of
Patiament, The acion of absenting himself fmm the sittings of Padiarsent affeces tie
wiark af hal Member of Padlament In the cumrent session of Parlizment and sq ik is
tlght that he ¥acabes his seak 50 that the people af his constleency may get the chance
b ebacl a IMAre Sorlous persan o represent them.

[11]. If by msbehaviour or unparlizmentary conduct 8 Mamber of Parllameant 15
expelled from Parllannent after beling found guilty of contempt by 3 committee of
Parliament, Hhat action affects that Member of Parliameant I the presont Padsanent
and henee arthcle 97(13(d] requires that the said contempor Membar of Pardiameril
vacabes his seab. Here again, Hhere |s an offect of the acton of the Member of

Patlament on the present session of Padiament.

Article 94 lists a number of factors which are required of a person before he can
contesy e seat of a Member of Padlament, For instance, under article 34(1)(a)

"Cuaiifcaiions and ety

(4} Suliect By Hho ;Nendsians of B aiticla. @ persen shal ot e quaited o be
& Mamber of Parigment wfess

(&) o & 5 effizen of (Wang, has attained e age of hwanly-ane pears and i o
registered vater.

If @ particglar Member af Parliament daring the life of Parllament acquires the
clklzenshlp of another country or under article 3402 3ciy is convicted of high orime
under the Consttutlen oF 15 convicted of the offence of breason or high treasan or of
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any af the offences listed in that provision, thal Mermber of Parllament shalk. under
artlcle 974 1=y, vacate his seat a5 a Member of Parliament. It is not difficult B e
that whatewver ackion oF conduct that may cause a Member of Parliament to loss his
seat under article ¥7(1)(e] affeds the status of e said oember in the present o
current sesslon of Parframent.

If a Mermnber of Padiamert resigns from his office as a Member of Padiamont by welting
under RIS hand o the Speaker, article 921 requires suth a member to vacats his
seat in Parliament. Tdare say that the action In resigning hils office, affects the status
of the member in the present ¥arliament.

It follows a5 a matter of logic that if a Member of Parliamant takes any step which has
no offact on the present session of Padiament, that Member of Pardiament cannot
reasonably be sakd to have ergagexd in Conduct which affects his seat and which calls
for s excpulslon from Padiament, To put it blunby, i a Member of Parliamant declaras
hig inlenlions Lo stand and contest the mext gereral elections on the Hdket of & party
different from the party ak the back gf which e was voted as a metmber of the curent
sesslon of Parhament, that conduck Iooks to the futurg, That conduck does naot in fact
or in law affect nis stalus as a member In e present Parllament. That condect cannok
te [nterprebed as amounting to that Member of Padiamenl [eaving "the party of wilch
he was a member at the tme of hls election te Parliament to join another parky”
Equally, if & Member of Farliament who came to Parllament oo the strergih of his
membership of a polltlcal pary expresses his dasire to contest the next election as an
Independent Member of Panllament, that cenduct cannct be Interpreted to amount g
that Member of Parliament "seeking o remain in Pardigrmenl as an Independent
membesr®. Ah Independent Mamber of Parllament who desires to corfest the next
election an He back of a political party cannat in law be described as having left his
stalus as ah Ihdependent Member of Patlament in the current session of Parliament.
Such expression of inbentions does not aflect ke status of the Member of Padiament
In the present sesslon of Padlament.
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[12]). Howvewer, IF a8 porson 15 vabed as a Member of Fadiament at the back af a political
party and he resigns from that poditical party and jolns 3 different political party ar
decldes to remain in Parliament as an Independenl Member, hls status becomes
changed because he no lenger, from the date of his resignation ar mowamant from
Ind=pendent Member of Parliament, wears the hat In respect of which he was voted
a5 a Member of Parliament, For that reasan, he Baeameas disqualified from continuing
to oooupy his seat az a Member of Parllarent and s therefore required b vaate his
zegt In Farliament.

[13]. In his book, A Handbook of the Constitutlonal Law of Ghana and Hs History, Sir
Kofl Kumado slveds some light on the meaning of the prowvisiens in artcle 9F(109) and
ih) which is worlh guoting, At page 170, the learmed author states that:

T ey gies aot fese Ris seal i s per merges kil offar partries) oF
fe paEity fams & coalitiod Wit offer parties ) Howeren when @ member
does not lagve A mollical pady buf i dewsaibetad A Be p 3ty S pamames,
& nod cladr wieEior s seal hecomes vacant under arfice 9771 o). What i e
then foins amalfer pady, beowmes & candtidshe e et pad)y & i Frively
CAHERTMG o Bhe ERETR of MRRE offer pardy® n B caee A0 £ ey
af fs formmer pard) nside BRe Howss, but outside iF he Belangs Ie aneliner
Hecause of Hhe de-selechion by his Fonmer pactl. B would seam ks that s
seat showd Be doclared vacant, especialy IF Re does not foin anciiter parly.
The momsegueces of fhe cosSefgrfion SO (3 &0 a0 fssue wivch STous e
it Wolth o @y fture revisian af e Comstitution. For aow;, IF soams & By
irferpretation ta stata that article 97¢1 X g) and {h) deals with wiat
iha member Himsell docs in e Nopse aiad mot the sctions or the
poditics e fle party. [ s cooneclion, we Ay s ralse e fdue of &
SEUFNOT Where 3 Fresdent appentis 2 mleribor who does Ac bafong fo fis
FArt) o & g MGspeident mamier f INT govarnmend, e.g., a2 InEer,
MomEe mrisveness. (& subrnitted GraE A LR @ SNARGT,. e memhers
03¢ showld not Be geclared vacan! #fough fis acceafariee of the minlstorial
oasitian may inrtate A ety Evert il outof stcf fnitation, e exgatiad from
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S party, we o suband that Ins seat does not thareby Dacama Vacant pnacor
alicie 377 Llg), s g as e doss o expressly iaave fis pady or seek o
GHETge A siafee 35 A0 moBpendelt mombor omdsr aioe IR
TEmpRasis Is mmel

[14]. In respect of the canocem mised Dy the leared aothor, © 3 Member of
Parliament resighs oc leaves the political party, at the back of which he was waled as
a member and kins analber political party during the sesslen of the Parliament, he
would hawe changed his status in the current Padiamant arnd that action would surely
infrine article 27¢13qgh and (h). Ind=ed, that acion will sursly fause the membsar Lo

loze his s=at in Parliament.

[15]. This courl in several casos has upheld the Supreracy of the Constitution under
which the governance of the country is conducted. Thea adfions of cvery Instioubon In
the country, including e Bxeoubnes and the Legislative branches, are measured
againsk the standards set up in Lhe Conskibubion. Ta the oxtent that any action of the
Exrccutivic and the Leqislative branches measures up the constitullonal standards, the
courts are enjoined 1o uphald such &cthios, However, the Constitubion gives right to
Shanaians to call into question ard seek declarstions Lo that effect, any actlon of ary
insblulion oF any persen, for that matter, that amounts to an aberratian or an
infringement of the Constitutian. The Parliamoent cstalkished under article 93 of the
Comstitution s not sowerefgn in the sense that actions and decisions taken in
Pariiament cannot be questioned In any court of [aw, Amicle 93(2) subjeds the
legl slative power conferrad on Farliament b the owardding poseer ar supremacy of the
Consbbaion. Hoeroo 0 15 prvvided a0 article 93025 that:

V2 Subiect to fhe prasians of Sis Gonsfituiion, e fagpisiative powsar af
Gghang shadl o vostend 1 Fariiweant amd shelf be exercised a
Accardance will this Consiilution”,

In wlewr of the abowe prosisions, Padiament shall ensore that whatowver law that is
passad oy 1E shall corfenn with the provisions of the Consttution. Article 130[15(k) of
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tha Consbtubion gives pawer to the Supreme Cout o measuse ACts of Parllament ard
ensure that they remain obedient ho the Constitubon. Arbide 130 slates I no
amldguous words that:

120, Criginal junsdiction of the Supreme Court

(1) Subject to the jurlsdwtlen of the High Court in the enforcement of the
Fundamental Human Rights and Freedoms as provided it artlele 23 of this
Cansttution, the Supreme Court shall have exdusive original jurisdiction in

fa) all mattors relatng to e cnfarcement ar interpretaton of this Constiubon.
fk2] all matters arising as to whether an anactmant was mada 10 @ocess of tho
powers conferred an Pardlament or any other authonty or persan by lew or
ungder this Constilulian.

{2y Where an issue that ralates to 8 matter or guestion refamed ko in clause
{1% of this artikle anses In any procecdings B @ court other than the Suprame
Court, that court shall stay the procesdings and reber the gquestion of law
Imvolved ta the Supreme Court for determingbon and the Court in which the
quesbar arose shall dispose of the case In accordance with the declslon of the
supreme Court.

In Tuffuor vs Atborney General [1988] GLR 637, it was pointed out that:

"Thars i a leng fne oF authonies which estaiisiias ive fmoartant ornonies
EVEring B8 relatansiup IRat subsisls or shiad exist efwaen Padiameant and
fifer St

(2] Heat e couts can cal iR guestion & Seeisi of Fackiaher it el e
coents cannot segk o extend thalr wiits it wihal Rappens m Fariament and
Firl that the e and custorn of Parfiament 15 3 distine! Dod)y of B and 3%
constinganal exgart, aa put L unknovn b i courds, T

At fRarevord, Mg Sourts 1Ko fudeia nafice of WhASE Nas Aaopeneds
Fariament, The ooirds ar Ael and cannet, idgine ol Agw Faciamment went
gl s businoss, Thoso comshitute Mhe state of aialrs, a5 botween He
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G 107 avd 107 o e Conshitulian, OF paticundr mpatance o WS arg the
Arawsions of article 958 of the Consditulio). THhay coRfor ot Sariamemt Foeodem
af speechl, of delaaie and of grocesdings in Pariament. The arbicle aie stafes
eatageicails "Hhat froodanr Shalf el Be mpcached or auesiioned in gy Court
ar piace oudt of Pariiamant. © The courts cannol Sterafons Fguice Ao B gty
i degatne of wihal Ragmened i7 Fariament fn 5 far a5 Parfizmeant has acted
Sy wirkee of B poeeds eovlfennad Lo i By B0 provisioas of atioe 81 110 i
etians witin Farfiament are @ Jeeed bogk

Se2 abko the mxent case of Abu Ramadan & Mimake {(No.l) vs Eblectoral
Commilsslon & Attomey General (No.2) [2015-2016] 1 SCGLR 1 where this
court hald 1hat:

"IN e ederclse of 1ts orlgnal judsdicton, articles 2{1) and 130(1} of the 1092
Constindion, the Supreme Court and md other court, had the oncrods
responsibilicy of determining whether or not legislation and for any ack or
eohduct af amy porsen was within the boundarles of the Constitubon®

Analn, In AIFO AND DTHERS v ATTORNEY-GENERAL AND ANOTHER [2003-
2005] 1 GLR 239 this court pointed, per Date Bah J5C, at page 245 to 246 of the
raport that:

"ThiE atstional prowFon nagueaaraly and cufhonladia’ estabisios 4
gocinne of supremacy of the Lansitinbion, §392 (v the Gfanaian frsgcion.
This dactring fmpdics hal B supromac)y of Padiament &5 Mnwted andg
Parlaments enaclments and Miose of previaus legisizbures ars spiwact te fie
suoreriaey oF Bie CortstiTulion, 1992, TR sinremacy of e Constitution, 1992
ATias the assertion Al constiitinad plansss granting i edfeeiive fldarindy
Aoitet B provisions of Mo cowent Constitibion, 19927 which exsst under the
ferms oF the fransiional provisions of e Consfitutions, 1853 19737 and 1932
G0 AN SUmFAe, Those dauses Mersiore extabis an enettive oammly,
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The qachrioe of the sugremary of ie Conshiubion, I807 sfosl fooically iy
e pows of LReisal review of e constitilianality of fegisizlian in arder iz
elorcd (aE supieittacy, THuS, oyt I thaie Aad hoor N express gower in the
CEnshituton, FP8F for (s cowd b siake down afending lagisiaiion, we tos
fave hegn wiitng fa imnfy ane. Rich impiicalion /5 albviRisly wnmeressarny
Bacause of M axplicdt Doy Snorred o s oot B article X1 of the
Constiiion, 1992 wiich fas beon repericdly cescrbed in s oent as 2
serial furdadiction. TS specia jurledielion (0 shrke GO fegrsiatan i mdaos
a7 axcfuaivg ne 2F My cowd By Sidicfe 130 of (o Canstitutay, 1892 The not
efect of ariicie 13071} of Bie Consiifulbion, 1952 15 (el wihere 3 plainliff seeks
by oirain A deciaation hal & statulc or part af 3 skatie & void as "made i
ExEasE @F 18 pewvsrs confemad om Panamant or amy obfer ooty or g
M 3w aF under s Sonstitutan, Bhe SURerIe Count as sxchisve anginal
Jrisgtction fn the matfar”

These decisions Sioukl make IE obvious o the proponents of Farliamentary
sovereignty that none exists in this Pepublic and that adions of Parliament are subpact
10 the constitutional yardstick,

[16] CONCLUSION:

In concuslon, 1 wish to state that & commwon thread runs through each of bhe
peowisions in arbide 97(13k) o fk) and Lhat thread 15 8 condition proccdent widiowt
which @ Member of Parliament cannok, in law, be said to have forfeited his =seat in
Farliament. The condlbon precedent s that the promibited act or acks which can cause
a Member of Parliament to vacawe his seat in Paflisment, must affiect his status as a
Membar of Pardlament In the current sesswon of Parliament, The condition precedent
cannot be an act which haz an affect, or which may have an effect, nok in the current
sesslon of Padlament but 3 fubure Padiament. In my humble siew, thersforg, it is
incorrect and unconstitutional for the L Defendant to sule that the Members of
Fadiament concemed have vacated their seats in Padiament just far lhe reason Lhal

CE they have flled neminations to contest, as Members of Parliament, in the upceming
RTIF
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qeneral elections on Hokets ather than those on which Ehey were vobed as members

of the current Pardiament., It is for these reasons that T woted bo grant rzllel onc
endarsad ah tho Plaintiffs wrlk,

(5GD.) 5.K.A ASIEDU
[JUSTICE OF THE SUPREME COURT)

DISSENTING OPINIQN
LOVELACE-JOHNSON. J5C:

In his writ filed on 19" Sctober 2024 against the delendants herein the plalnbff stabes
that as a ctdzen of Ghana he brings this action “pursuant to Artide 2 of tha 1992
Constitution of the Republic of Ghana asscrting his Hght to challenge acts deemed
uncenstdtutional and in his @pacity as the Membar of Padiarment Ffor Efutu
Conslilety and the Majordty Leader by virtue of which the above mentioned
¥embers of Parliament are membsars al his caucds and corrently not ceased to be
parly members of te Mew Patiobic Pamy™,

The rellefs sought by the plaintiff (some af which were & bandoned during the hearlng)
have bean set ot in the record =0 there |s o need to reproduce same. In respect of
the raliefs not abandored, ptainbfF. in surm, s asking this court to dedare that

1. The filing af nominabion by independont candidate Andrew Aslamah Amoako to

contest the Famena Farltamentary seat on the ticket of tha New Patriolic Parly
(MPF]
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2. The flung of rominebon by WPFs member of Padigment, Cynthia Mamie
Morrisun to conbast e Agorna Wiest Padlamcntary seat a5 an independent
candidate

3. The filimg of nomination by NPP's member of Pasllament In the Subum
constituency, Kwadio Asanbe, to contest for the said saal as an Independent
candidate cannot b sald to amount to a vacatlon of their seats as Members of

tha cumrent Parliament.

The plainlill in his memarandum of [ssues also vaised the similar situation of Peter
vaw Kwakee Ackah the current Natonal Demacratic Congress member of Parliamaent
for Arnenfl Centeal whie as also flled his nomination to contest the farthcoming
Fadiamentary elections as an indepandent candidato and sock a ressiution of the ssue
of whether thls actlon arounts to cross carpeting under the Constitution and o
vacation of his currenl Parliamentary soat,

The plaingff originally set down elght issues For resolution in his memaorandam of
izsles buk at bhe hearing stabed that soome of bese wiere abandoned. He did not set
down the ssue of whether this court’s jurisdiction has besn properly invoked. Tha 2
gefandant sk down three 1ssues, The 1 defendant, though served, has as at the time

af wring bhis judgment nat filed any process=s in this mathar.

The first of the 2" defendant's imiues is whether or not the plaintiff™s sult propesdy
Itwokes the crglnal jurisdicton of this court, It is their submission that this cout's
jursdiction nas been peopedy wvaked. Counsel for the 2™ defendant descrbes this
subimisslon as an irresistdble conclusion at page 14 of her stabament of casa,

The plairtff grounds his capaciby to bring this action 6n Aside 2 af the Sonstiodon,
Articie 217 stabes as follows:

A parsan who alsoes that
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{2l @ enactmant o ampitag cortainad in or Gone, ander e suiority of
i3t or gy ofier enaciment:
e
(& d @y @ or ariasr oF gy person;
£5 pansistant, Gr 5 W conirEvaaiien oF @ provison of fiis Consiitulion, may
ErrT art aclion i B Suorenie Cowt for 3 degiaatian o that afeot, ™

Articie 13001) also states as follows:

Cubiact fo the fudsdickon of Hhe Higlr Court v e endomement of &re
Fundamental Human Righfs and Freedoms 28 prowoeo’ 1 Aricle 33 af s
Cawastitiiion, the Supreme (ot iRl fave avusive anginal’ funisdichan fn-

(rai marers rosting o e enfvremant o inferpralaiion oF Bes
Cansifutian, and

(B) 3 matters arang a5 0 weifier A7 enacfmenl was made i grcdsy of
B DA Coelored o] PARNEmTEn o 3ny ofe Al or parsan by
AW P maer s Copsiia o,

() tnere 2 dnguad LHSF mafates o 2 mraitor aF question refered fo in alidose (1)
¥ LRE AT SFSE5 T ATy PROCeSIHNG S i7 @ conat abfver faan Mre Suprane Cowl,
that court sAaR ofa) e procdedin ks and sergr e queshion &F Iaw fmraliad to
the Suprame Ot for detenrinafian,; and the coudd it wfiieh e GLIOSHON Siese
AN s e o the £ase I accprdance sl the dagsion af the Supreme Lol ™

Cleariy then tne Supreme Court's exclusive powesr of enforcemant and interprslation
f the Canstibobon is fmof in doubt cxcepting the cofiorcerent of the fundamental

kuran rights and freedoms stated in chapber 5 of the Constitution, which is given 1o
the High Court.

wihat 15 also <lear 15 that the Constitutlon envisages & sibuation where the High Couwrt,
in exercising a jurisdiction given ik, may need the Ikteypretatlon of a consttubonal

providan and since such an exertise is the exclusive presenne of the Suprame Courl,
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wioutd have to stay s proceedings, refer the matter to this apée oourt, whose diislan
when sent back to the said court shall ke wsad to dispose of the case.

Ser the casa of Nii Nortay Omahoe ITI & 3 ors v Attarney Ganaral suit No REF
J&/f1f 2005 deliversd on 217 June 20068 where the High Court in e midst of heardng
a case saw a heed for the inkterpretation of certaln articles of the constitution and so
adjpurned the matter sine die and made 2 referml b the Supreme Court for
interpretabion. This was dore by the Supreme Court and a responze sent bads to the
High Court. Sce alsa the case of Valanting Edem Dzatsa v Mr Hanry Akuateyea
{(Volla Regiona! Chairrnan {NDC) & 3 ars. REF 16/ 12021

The plaintiff and the 27 deferdant both filed memaoranda of 1ssues In oompliance with
Article 50(1) of the Supreme Court Rules 1996, L1106 whose purpas: is stated as

"wreg i (e Issues Agread e et Lo b infed 8 the earing of Bhe solion”

Apart trom Me 27 defendant's first issue abodt whether Bils court’s arglnal jurisdicion

has been properhy inwokad, the second and third were as follgws:

& ¥¥Rafher e fiag af @ nominalion By an WP & contast & folune pariamantany
Slegiar With 7 pabiical deniid): different from e one with viiich e M9
currentll st i Parliaertant resiits 10 & Lacation af e seal wnder Ariicle 27700
ang (i} of the Constilution,

J. Whathar or not fhe daclarafian by the Soeaker of Padidment oF & vaeanaes

M Pavlament 5 suivedt to the Suprame Cowrts fidicial retiety Bawers tiader
fhe oo,

The Plaintiff oclghnally filed the follewlng nine |ssues

I WeReiner o aorin bre St of Artidle B 7 1) (gl and gh Y af the 1952 canstiuiion,
the Rig af novnadon by Mewl Anorow dsianah Amagkn, e currant
indeporgand Mamber of Padisment for Famana Consitusncy i e Ashanly
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Ragi) ko cafitost e Fasiamentany elachions in Decamuter 2024 an e tiocet
ar the New Paincokc Fardy for B maxf or 85 Parfiamait of Gians cortimonoig
o sy 2025 SneUnts &0 cross Cameling 0 the §F Parfament podar
the 1PE2 Canshitulion aad 4 vacation of e cumant Parlamentan: sozi?

2 Whether ar ngt it e aht of Aticle 57 (1 vl and () af Mre FO82 Consiitution,
the Flicg of norinalioe By Hort CPE%E Mario Sasan], e cuerent liew
Fatrigtic Party Member of Parligment for Agormg evesd i1 fhe Asfranhi Region fo
cantost e Sarfameniany Hechions in Cocember 20M 75 an indgpengert
Mambar for the mexf oF & Parfiamant of GHana comitey iohmg from X lanusty
20X FmMoUts 0 oss capetng Gr the &7 farfament wnder the 1987
Certsiitedfon AT @ vaeahion af Asr CUnieyit Paniainientiarys sear?

3 Whother ornot i Bhe Sgit of Article 8771 ) rat and i} of the 1952 Constituiion,
&re flieg of npminglion By Hom, Kwadio Asamie, e conanl Neoe Palnotic Parly
Memba of Parizmant for Auham 7 e Eastern Region o oenfest dre
parhiarnaitany ofockions o1 Decoiiber 2024 a5 1 indapendent Manther fay the
fext gr F Basfament of Gane commencing fom A Januan F02F atfoonds
to oress carpetiog Ao the BN Sanlaament wmger dhe T9E2 Constituelion anE J
VErahTT of Ais currend Paririterttany seal?

. Whatrer or dok i e S of Articks 87 (10 fd ane fh) arf e 199 Crnstiion,
the TG o TOTNRRIER by on. Fefier Yaw Rakpe Ackal, fhe cunrert Matior
Somocratic Cavgress  Mamber oF Saniiament for Amaniy Central in &he Wesian
Regipn fo comfest the FPadiamenlary eleclions & Docovnbor 2024 a5 an
indeaandant Mamber for the next or &% Faniamant of SRR Commanming Fom
A Tarary JOTR SIS i cres cANOhThg M e B Fariiament ahoer the
2889} Canshitulion and @ vecalion of far qurnanf Parkiamaniany seal?

& Whoether or qot upen frue and proper inferprelation af Adrfiche D7 clinee £ )
SNG i e Mol of BRe 1952 Consiitution,. the speaker of Farkament fas e
amver 2 jurisdichion (o aleradt Artioe 897 elaose 1 i) ang (i) as Having
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el cohrertt hSed ¢ ARSI et CELE el 0T BN Foaet B A
Supreme Cowd pagar Arficles 2 (1] and 130 (1] of the 1902 Conshtution?

B, WRethar or nol in e Solt of B sarhe Articles 21 ) and 130 af B same 1392
Censtiuiion, ane spen bue and proger inberpretaticn of anticles OF (1) (o amd
L the fing of namynation i these four sitected Members of Parfigrmant o
cantest the 20255 padfiamentary eeclions on diferant polica) icentiy & of
corEnt ar prassesive atect o K present pariigmeantery s3als7

F Whether ar not Specker of Farlament wers 07 Brach of e ndes of nalursf
Jushice (e audl aftarem partem rule) in declamng these fony Parliamenliary seats
vacant wilienf givickr e four atfacted Mermndars of Fartiaitert & Acdring @

F MR g ok B i fvrid e Be four alfected’ Fariamentans Coasiitiencies o
b genied regresenimlion from 1 Oolobor 2024 R fhe dissofufion oFf
Parfizment fom 12 of Oniphay 2004 b the midiniglid of &% January 2025
Harooa® Ao o of arty of ese afactog camsiieneie?

G And anp oo sy S ) AR Toin pesaings it B matter ax Bis Honowrahie
ConT may szam mael?

In Ghana Bar Association v AtRrney-Ganeral (Abban Caze) [1995-96] 1 GLR
598 Bamford-Adds 150 stabed as fdlows:

"In deciding the faspe of Junsdiction, mafians be fake fnfo corsieiaelion fnciode
e siainbe Widh fnvests Juniadlictlion as wew as the frue nature of Bhe oaim
favig repded fo (e tNaadings, SEues ard redfels sougiit o Bhe acfual offeot of
tha rellers regarciess of e wards used or e manser in which e gam and
elfers ane coucied™

The wordihg of the issues sct down In te memoranda of Issues above reproduced
clearly show that the guastion ak the heart of this matber is whelbar or nol the seats
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af certain members ol Parliament bhavee Becoeme vacanl This i In splbe af the fack that

some af the issues set down call for 3 determination of some constibutional provissons.

Tt 15 my considerad apinion Lhat e delerminatzan of this questan falls under Artiele

92713 of chapter ten of the Consbitubion which deals with the Legislature. The Article
states as follows:

"Firne High Courd siralf have jurisdiction te hear and delermine anty guastion
WS-
[} & persen 35 beem valichy afected 35 2 memibar of pariiamen! or e seat
oFf 3 membar fas Perome vacant
=T I

(2] A preort adomieltd B c dolewningtian of B el Cowrt under arficle
Ay Fraead a e Cowd of Aomeal ¥

T am in mo doubl Ehat the High Court, by virtoe of ARIcle 991 15 the exclusive foram
dothed with jurisdiction for determining this matber relating to whether or not a seat
irn Parllament can be deemed vacated, As with all other cases, IF the plalndffs capaclty
is not questioned or is proved satisfactonly, and during bne course of e hearing ty
the High Court, a need for an Interpretation of a canstiiGonal provision arises, then
the court would slay proceedirgs, and refer 2uch a quastion B e Supreme Codrt
whose decision an the matter would be sent back to the High Court far use in the
continued hearing of Ehe matter,

The fact that this court s chothed with excluslve jurlsduction under Article 130{1) of
the Constitution (subject b that given the High Court under Arlida 33% to deal with all
matters relating to the enforcement and inbengretation of the Constitution and any
allegations Hak an enactment was made in excess of the powers of Farllament ar ary
authority or person by law or under the Constitution [which junsdiction, in any cass,
can be exerdlsed upon a reference Brom the High Court Inapprapriate clrcumstances)

does npt mean the dear prowvisions of Article 99017 which provides Ehe forwem (o
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In ¥Yehiah v 1H Mensah [10958-99] SCGLR 492 the plantl® had issucd a writ in
e Supreme Court invoking Its enforcoment jurisclickion umder articles 2 and 130 of
e 1992 Constiiidan for & declaration that the defendant was net qualified o be a
member of Pardiament. [n uphelding & preliminary objectlen as to e farum, the caort
ruled that the actien was in substanoe an clection petition and =0 the plaintiff could
rot lgnore the provisions of arlicls %901) which steted the High Court as the
appraprate forum fior an election pedtlen and resert to e eaforcement jurisdickon
of the Supreme Court, AL page 498 Wis is what the court per Chares Hawfron-
Benjamin had ko say

"My priscikEs ttay e deduched friem e Fubhonites, SrEL At when 8
ramedy is given by the Constitvton and 3 forum 55 oot By Sither bhe
Constitution Mo or siatute for veriifabing Hral onsvance, Hhen, & is ta Mt
forer M Hhe plaieddT may present dis potitimn ™

In @ Practlce Dircction Issued on 15% June 1981 by the then Chief Justlce, per
JUDICIAL CTRCLLAR Mo 146012 found in 1981 GLR page 1, stabtad at palhl & 2
follows:

THE @5 60 De noled At Where 3 GAUSE o MANTor cal Ao aebenirined By ar supanior
COLT ofe Bhan Be Supreme Courd. Mhe Jursdiction of Me lower courd shak fest
e ke, Tie Seoreme Gt mdy Gianies ane s cause or maiter, with
RN cosls f0 e pakl porsemady dy covmssl o by e gy responsiive for
Lty such ceruse pr mafter v e Surmreme Caat in the fse mstamos™

The tenor of the abewve sigaests that wherns the Supreme Court and a lewer superlor
court have concurment jurisdiction in 3 matter, It is the Junsdiction of the lavwar superor
cowt wihlch 15 to bk Arst invaked.

It s my oplnlan that In relation o a malter ralating ba the vacation or othenstse of a
Padiamcntary seat, a plaintif has no choice in the matter, He has to go to the High
Court. The jurisdiction of the High Court |s exclusive,
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1 amm satisticd that e high court belng e proper tarum for this matter bul the
paintiff hawving filed his wnt in the Supreme Court, the junsdiction gf this court has
nat been properly mvoked. I therefore see no nead to go Ivto the merlts o otherwlse
f the othcr Issaes ralsed It the memoranda of Bssoes. The action is aceordingly

dismiszed.
(SGD0.] A. LOYELACE-JOHNSON [M5S)
{JUSTICE OF THE SUPREME COURT)
BISSENTING DPIMIDN
FANKD AMADY JSC;
INTRODUCTION

1. My Loros, the jurisdictional istue pravoked for detemination as sattled tn the g™
Defendant’s memorandum of ssues o owit “wirelher or Aol Plaintiffs suft
properly Invokas the odginal furfedietion af Bha Suprama Cowrd™ s nol
novel 0 eur jurisprudence, Qur congtitubional law jurisprudence is replete with a
rich line af declded authorles an the subject such that, unless this court cwverrdles
itself or depars Mram Lhose decistons in eccurdance with law, they have become

the settled positlon @&n cur procedural bave wlth respect to the cammencement of

actions in gur courks.

2. In determining the guestion which 15 at the theeshold, as T 1= Faundational,

fundamental and a gateway issue, ik is important to swbe that both the Plaintiff
and the 2™ Defendant who have submltbed in their respectve satements of caze
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that, the jursdician of this coutt has been property invaked and thersfore this
court is the proper farndm to detemmine the rellefs saught by the Plalntff have a
duty @ surmount I accordance with the 2w, 1t is only whea this critlcal
jurisdiciional guestion is arewerad in their faweyr will the substantive reliefs sought
be consldered and determilned on the medts,

3. In other words, as this court has held in a plethora of cases induding REPUBLIC
V5. HIGH COURT HOFORIDUA, EX-PARTE ASARE [HABA JAMAL &
OTHERS INTERESTED PARTIES) [2009] SCOGLR 4B0 where Dake 1SC
articulated the position of this court as foflows:

"There 5 7 dlear irtenlion on the part of the ramers of the
Constitetion amd (PNDCL 284) o ralee the procedorme for
commancament of slactoral dispples o & figher pagasial or
feval This level is that of petition, which ik a separate and
aikHnct procasura from e pgansrally accapled mode of
initiativy actiom in the High Court. which is slated in QI 47 lo
ba by writs of summmons. In thix ragard, Hia Suprama Court
st considor Miesa provisions a5 3 mgnifastation of pedsic
Jolicy. . .

See also the ases of THE REPUBLEC V5. HIGH COURT, HO; EX-FARTE
ATTORNEY GENERAL (PROFESSOR MARGARET KWEKU & OTHERS,
INTERESTED PARTEES}) UNREPORTEDR CIVIL MOTIODN NO.
15f21/2021 DATED 5™ JANUARY, 2021 with respect to the ewxluslye
jurisdielian of e High Court an amy dizpule wilhin he contaxl of Aticle 9% af
the 1992 Constitution and THE REPUBLIC V5. GHANA NATIOMNAL GAS
COMPANY; EX-PARTE WINGS CITY DEVELOPMENT COMPANY; CIVIL
APPEAL NQ. J4/6172021 DATEDR 15™ DECEMBER 20211,

4, Thergforg, if this court amives at the canduosion that, its jursdiction has been
improperly invoked in terms of the reliefs sought by the Plaintiff, the result will be
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fatal to the Maintit™s attion and same will be dismissed in Smine notwithstanding
the merle or otherwlse of the Malnbff's case.

5. The consensus of pudicial authonty is that, this count cannct vest itself even under
the quise of being a policy caurt with the jurisdicklan the 1992 Constlcudlan ieself
has vested in anubher judicial farum. Put differently, where the procedural law
requladng invaklng the Jensdicton of any court 15 a functlon of an act of Fartlament
or 2% in the instank cage, the 1992 Consbiullon, thal procedure of cammencement
of the action is a5 impartant as e substance of the achon itself and must be
compled with as a matter of fldellty to the Constitutlon,

8. In my dissenting opinizn in THE REPUBLIC ¥5. THE HIGH COURT, ACCRA
(GENERAL JURISDICTION 11} EX-PARTE: ANAS AREMEYAW ANAS
(KENNEDY DHENE AGYAPDNG INTERESTED PARTY) CIVIL MOTION ND.
15/62/2020 DATER 14™ OCTOBER, 20240, [ stated that “[fie aff
Jurisgiciions aod Ghana (s oo axceplion, jodgas pocupy a sensitive 2
peculiar role in society”.

7. Qur gath of office enjoirg us 1o administer justioe without fear or Faeogur, for all
perscns are equal before the law. Further, as 1 sald an THE REPUBLIC VS, THE
HEGH COUJRT, CARPE COAST, EX-PARTE: BRIGADIER GENMERAL
AUGLUSTINE ASIEDL (EBUSUAPANYIN OPPFONG KYEKYEKU INTERESTED
PARTY)CIVIL HOTION NO. J5/54/2023 DATED 27™H JUNE, 2023

YA] cardine! chargcteristic of the 1892 Constitution. s tha
vasfing of sovarsign power in Hre people of Ghana. It is the
geople of Ghang who have defepatced their powers o othvers In
Pl offices o admipistar ame oo Hhair bahalf ol within the
Iramrewvork of the laws of the land. It is equally periinent Lo
LEIta PhaL, ho parson fneluding the Chiar of Daftica SEaf (CRS):
the instant Applicant, F Brigadier Gereral of the Armed Forces;

aF woll a5 Membors of the Executive. the Logisfators ano
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Judiciary shounid take answe advaniage of veir offices In
purEning private concarns in tha datrimant of ifaly adversariox
WO Bava oo arcass bo e migeiiinary of e sE3s grparatps. ™

4. These stabements made in te aforementioned declslons of this court empasize
the cardinal prnciple of our constitutional demacracy which is anchared on the
pillar of supremacy of the consttutlon and therefore, the Executve, Leglslatuec
and Judlelary ara all sublect o Lhe Canstilution. To thal exbant, this cowrt cannat
in exercising the power b interpret the Constibubon do so outside the confines of
the court's jurlsdicton as canfened by the Constinaon keelf,

g, fxticle 1{1} of the 1992 Constitution of Ghana vests soverslgnty in the people of
Ghara, it whose name and an whose behalf the pewers of gavernment are to be
exercised while article 12% (1) provides thus:

"Fustice amanales from e people and shalt Be adrminitored i
the name of e Repuldic by the Jediciary which shalf be
indapamdant 340 subfact ordy fo Hils ComsHtutan. ©

L0.1In his reply to Prafessors Hart and Ausdn agalnst the strict applsation of paslthe
lawr, that;

" ridar s conditions fRa sama concapiion oF Alv oy
become dargerogs, sinoe M himan  afftairy  what  men
mistakenly acocepr 35 resf ends By the vy act of thelr
Accaplagncd, Lo Decone pareal ™

{=ee Lan L. Fuller, "Posibvism a Fidelity bo Law-A Reply to Prafessor Hart”
[1957-38], 71 Harvard Law Rewiew 630 at 631. Professor Lon Fuller
macagnised] & portnent characlerlslic of a good law to be e alement of

onsistency.  Consistency and certainty in the position of the law have

chaped the common lavw, and the same, accepted In our legal system by Chis very
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EOURE slnes 105 eadctenioe. (500 Lot L Fullar: THa Morality of Law, Naw Havan
and Londomn: ¥ale University Press, Revised Edition, 1569 at 39).

11 Irdeed, when Denking MR (&5 A2 et Has ) characterised same casas [0 ba Asas
it was as a result of @ cergin poshung preempted From the House gf Lords which
did not align with his thoughts, and more so0, the absence of any precedent to
sustain his facdlby at the time. Howaver, when he described a case b be grasd
gespite seemingly likening the same o Aandcases, he apined that, their areatness
could lead to bad law, as the dedslons are rather grodded |n entlcements of
feelings and not what the law says ar even aught te be. He prafoundly intoned this
vl In NORTHERN SECURITIES CO. W5, UNITED STATES 192 US 177
[1904] as follows:

"Grasl cases, ke hard cases, maka bas aw. For graar cacas are
caffes greal nob by reason of Bheir reaf irmporance in shaping
the faw of the Rnure Wt because of some acoident of
frmadiata ovansiiolming intorast wiich appoals o tha fapling<
and distorts the jidgment”. (See page 400 of the Repoet),

12. My Lards, even though I find the instant case as ane which can be described as a
great case wathin Lord Denning's descripton, the situation we are confronted with
in thi= acban in my wies is A0t 8 Moee’ Siloabarn. IL S & uSual tkTurretite 0 our
interpretative funcon as the highest cour of the land, Fortunately, we have
churned aut enough Jurspradence In dealing with the ssues ralsed in thls sult, I
must stake from bhe outset that, it is thakse setted and consistent jurisprudence
from thls court which I hald Flern in this dedlvery,

13.1 do nat hasten to proclain that, I have apprebtended with despair the majoricy's
corclugian In this suit bt I state, with utmost deference to the Hon, Chicl Justice
and the rest of my bredren in the majonty that, not only do T fundamentalby
dlsagrec with thelr conclusian, 1, wath all due respect, atsn flnd the decislon an
abarmation bo the established and accepted judictal position of this oot which with

Tl U fpay
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profound respect, I hope In no distant future the resditant usurpatlon of the
consbiotional preragative af the High Courd inddental Lo the majariby dedisiar wilk

be resersed.

BACKGEROLUMND

14. Han. Andressr Sziarmain, Hon. Cynthia Mamle Marrison and Hon, Kwadja #sante and
Hon, Peter Yaw Kwakye Ackah (5he fladler mantionss andy once i Bie Mermimsnaum
aF sty Softee? A e AairF] were clocked membors of the B Parlatment of
the 4" Republic for Fomena, Agoma West, Suhum and Amerfi Central
ponstiochcles respectlyehy, Wiklle Hon, Andrew Aslamah jolncd the 89 Pardiament
af tha 4t Reppuhlic as an Independant Candidate [z’ was subsagueniy aomoinfog
e 2V Demity Sreater of fadfamettl both Honoumble Kwadjo Asante and
Honourable Cynthla Mamle Morlson were appoinbed Padlamentacans of the B
Farliament for their respective conshituendes on the ficket of the Mew Fatnglic
Party (NPP}, Honowurable Peter Yaw Kwakve Ackah, a5 described in paragraph 4 of
He Plintils memorandum of isswes, is al all mabedal limes bhe Mamber ot
Parliament For Amenfi Central Constituency in the Weshern RBeqion of Ghana on the
Licket al the Nabornal Deraocratic Congrass (WMD),

15.The Electoral Commilsslon of Ghana opened neminatians for the forthcoming
pardiamantary elections on Monday the 9% of September, 2024 and closed sama
on Friday, 24" Seprember, 2024, During this perod, Hon, Asiamah who entersd
the HY Farllament as an Independent Pacdiamentary Candigate filed his nomilbation
to contest again for the same Fomena Constiuency byt this Bme, on the et of
the Nosy Patriobc Party (NPP).

16, Bath Hon. Cynthia Mamle Marrison and Hon, Kwadjo Asante who entersd the g%
Parllarment on the tickort of the Mews Patdatic Party (MPP) alsao filed their respaclive
nominations to contest again for their respective constituencies but this time, as
Indepondent Candldates,
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17 Under our parlia mentary System, our electoral laws allow a person wying for a
Padiamentary seat to be slected & Member of Pariament o do so, ether on the
ticket of a3 polincal party or withcdt, In which case the person flles as an
Independent Candidate b conbest the Parliamentary Elechion.

LB, Under the above clrcumstances, while one of the affccted Mombers of Pardlamant
entered Parlizment initially as an Tndependent Candidate, serving within the four
4] wear term, he now decides to cortest for the posltlen of Member of Parllament
In he farthcoming Padlamentary Elecbans on e Lokal of & political party, The
Hher Membears of Padiament wha ourrenthy hold their respedive posibians as
represcntatives aof Boir constidents an the teket of thelr political partics have haw
manifested their intentions to conbast as Independent Candidates, baving fed
their applications with the Electoral Commisslon.,

19, Article 97 (1] af the 1992 Constitution provides the stuations by which a Member
of Parllament shall wacate his seat, or his seat 15 decmed wacant, The aetlcle

pronwi dess:

(A membaey of Parfiamont shall vacale fug seal In Parfiament-
ia) upon g disscialion of Parfiamenit; or

(&} iFhe is gfactal as Speaker of Parliament; or

() ha [ abhsanr, withoot Hwe pernission i wiiting of the
Spcaker arnd he is pnalie Lo offer a reasonalie explanaison
o tha Pariiamentary Comvnfttes on Frivilages feam fiftaon
sitfings of @ meeling of Parfiagment guring aoy periog Hat
Parffament Aas boen summaned o meel and conbinues o
et or
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(e} i he & expeled fror parltgment afler havirg Sdort g
gty of comiempt of Parkamert by 2 commilice of
Pariiprnant or

(el if any oircumslances arire soch tral. if ke were nol =
mambar of Fariiamant, wouly cause fifm to be disgusliffed
or nelgibfe for election wnder Arlice 94 of Uhis
Constitution; or

(A if re resigns from affice as a member of Parfiament by
NWHER Dndar A band addrassed 1o Hha Spasksy oF

(g} K be feoves the parly of wiich e wer 2 member at the
Errte of A alastipn fo Parfiament B3 joln anotied paqty or
segks to remain in Parfiament a5 8 Indepamdent Member:
ar

R} iF he wax glected » membear of Parfismenl as an
Indppondant Sxnaidate and joins 3 poiitleal party.

(2] ARWWTRSAANNG DAraram (4] of Qase (1) aF Bk aricle @ merger of
pariies & the rational lizved sarciioned 2y (he parties” Lonshitpiions o
fMemrarziin of 3 coalifon gerermmant of which his anginal party foms
oAt shall mol affect Lhe slatus of any erdber of Pariiament,

20.In his slatemeant af case, the Malntf asserts that cantroversics have emengad with
respeck o the filimg oF raminakions by the aforemeantionad Membears ot Farliament
to conbest the forthooming parlamentary electons, According ta the Maintift, per
A pumposive manstruction ofF Article 97(1) (g] and (k) ot the 1992 Constitution
referred o above, the seat of the sald ¥IPs can only be deemed vacant fwatinin e
SenTiaxT oF Bhe prrasait senf )il L aid MPS leave their political parties or chatge
their political status as Independent MPs while serving their benurg as MPs. Plaintif
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contends that, the relevant ariicles of e constitution do not apply bo stuations
where an MP merely expresses [nterest bo contest e next pasdlamentary electiens
with a different palitical party or 25 an Independent candidale. For the Plaintiff, it
will be discriminatary to likerally construe Bne pravision to debar the said MPs
merely because they expressad thelr Intenthon to joln 4 partlcular polltical party ar
to contest as Independent Candidales.

21.Grounded on the above Facts, on the 159 of Cotober 2024, the Plaintiff noaake
the jurisdiction of this court pursuant to the provisions af Articles 2011, 12(1) and
(23, L21), 2L01%b} (=], 35{1) and {5}, 55, 97(1) (9], 130a), 29c(a} and (b] of
Lhe 1992 Constilulion against the Speaker of Parliament and the Abtorney Ganeral,
the latter being a nominal Defendant in all Constitutional aticns,  The Mainff
cought tive followimg redlefs.

1. A degraration Mal woon Bhe e and proper inderpreialion of He (952
CORISETUNO i thed St of Seticias Z Y 127T) and (20 2FT) 2371 KE) and
fel FEI) and (5} 585 FNINa) 13s)l Z9¢ ) and (B of the 19492
Constituion and Suwio 45 of e Supreme Caurt Ruios, 1996 700 1a): -

a) Hhe filing of pevpination of Hon Andrew Asiamalt Amorko, the
Cirtant Indaparntant MamBar of FParfamant for  Forbend
consiivency m e Ashanli Regrorr with the Electoral
Commiission to contast tha Formena Parifamancsry saat on the
ficket oF fhe Mew Pabriplic Farfy in the next or % Parliament of
the Repubiic of Ghang does mol amount 1o vECaton of A gzar
35 3 MamBar of Parlamant in He tarranl 8 Parfizment of e
Repubitc of Ghana as an Independemnt Mermber to join anolher
folines

E) thre Biing of nominatian of Har. Cynihia Mamilg Morrfson Hha
currant Mew Patriptic Parfy’s Mambar of Parliament for Agona
Westl comslituency in the Centre!l Reglon with the Electoral
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CotithiiSsion By confes! Hie Ajonsy West Parbanian sy soal a2
an Indepengent candidale for the next or 9 Partiament of ife
Republic af Ghana daes net amount to vacation of her seat 35 8
Mamber of PRAfamant il N cprrent 82 Parfiymenit of Hhe
Repubdlic of Ghana as @ New Pairfiotic Party Member Lo an
Independent Member:

o} the Riing of Hon, Xwadio Asanile the corvent New Pairiaiic
FPariy's Mamber of Parffamant for Sulinm constitvancy n the
Easters Region wilh e Hecloral Commxssion o contest the
Suhom PRriamantary s8al as an ndepanaast candiodxma for the
Aaxf ar ¥ Packiarent of the Rapeblic of Ghana does nof
amount io vacatron of his seal as a Mermrber of Parfiarment in the
currant A Pariamant of the Ragpihlfic of Ghany as 5 N
Palrialic Party Member io an Indeperndent Member.

2. An ordar recirating Mhe Spedgker of Fackament fromt pronounkeinig on ey
Matian In Parfiament fireckag 2 Mo, Andrevy Asiamah Amroaka, the current
Matitor aff Pamainant 'y Fomand M B Ashant! Rogion e 256 Dava i)
Speaker 2F Parfamant Moo Cpithvia Mornismn, fhe curent Member of
Parfiameant for Agana West in ife Cermtral Regron amd Hon, Kisado Azsmie
e corrant Member of Pariarment For Sutwrr in e Eastarn Region in ke
cLrent A faniRment oF the fepubic of Shang rom vacatim therr seaty on
Grounds of IS s Dttt stalus a6 @ fidoaondond Cxgidaio s M
e of Ay elacfion o Paoiament fa arother gardy and lggving Mre pady of
MR By were mEinbers at the Bme of ey slection Lo Farfament (o
derome fadapendent Madsiers of Pariamant respaciively.

3 Am andar of Rlunclon Aamitg any atfernet by fhe Sheaker of Faridment
fram eniargng e provisars of Arice P51 gl and (h) af Bhe 185923
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4 Sucl Furfher omas or Sectionss) as Bis Hocduralie oot ay sooen
et

SUMMARY OF LEGAL ARGUMENTS BY THE PLAINTIFF:

22.In the PainGffs statement of case, it is submitted that the courts orlginal
Jursdiction under Articles 2(1)1 and 130Q(1) of the 19%2 Constituban has been
praperly invaked. Palintff refered to the declsien of this caurt in OSEI BOATENG
VS. NATIDNAL MEDIA COMMISSION & APENTENG [2012] 2 S0GLR 1038
at 18967 wherain thls court relying on the declslon of REPUBLIC V5. SFECIAL
TRIBUNAL; EX-PARTE AKGQSAH [1980] GLR 592 poinled out that, the
Interpretative jurisdiction under He Consttution will b2 triggered in the Following
siluations:

CERTIF\ED

1 A
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d. "where the words of Live provieians are fimprecise o anolear or

t

pudgman=ed

Artbnguredrs. Fut i anotias way, It arfsax If ona party invitas the
cowrt fo deciare thal the words of the arlicle have a doule -
ARG OF A8 0Rscure o efse mean something different formm
or mmore than what they say;

wiere the dval masnings dave baan placed by tha fitigants on
the worsd's of sy provision af e Constitulion:

whrere there & a comflict in Hre meaning angd effect of bwo or
MOre SIicias of the Constitution, 5ad e question ix raised Bx
v A provision shofy preved;

witara o tha Bea of the provisions, thare s A conffick betvwesan
the operation of parbicedar instifutions sef pp gogder He
ConsHMrtian, ans theraby ralsing problems of enfarcement sng
of inferpratation. ©
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23, Accarding o the Plaindff, the present suit presents a sindation that invokes the
intcrpretative junsdictdon of this court witiln the conbemplation of the ground Far
invaking the jurisdiction of this Court as prongunced in Ex-parbe Akasah
{supra}.

24, Tha Plaintiff submitted turther that, should the mingrty in Padiament invoks
Artlcle 92{1)We] of the 1592 Constltutlon to call for the vacation of the seats af the
affecled members al parilament, thay will loss thair majorily status b tha minontly
party in Pariament, This situation, according to the Plairdf will lead to polibcal
dhaos and mayhem as there would b= no dear understanding of these
constitutional issues. T is the submissian of the Plaintiff that, a literal interpretation
of Ardcle 991 will lead to discriminatlon &galrst the affected members of
patliament.

25.The Plaintff has further argued that, the provision urder Artce 97010000 had to
daal with the mischievius situation under the Ask Repoblic between [ LDGG-
1966] where there was carpst crossing by members of pardiament of the
opposilion by virtue of appolrtments they benelited from, while these whio recisted
the enticemant ware debained,

26.The Plaindff submitbed that, the operative phrase s Ao feawe” and that ary
member af padlament £an be deemead to have left the party or changed hils poal tdcal
status based on ks owh conducl. Based o Lhis prapasition, Codrsal foc PRaIRLIT
submitted that, “cendesd™ in this sense connotes “wiere She perser
JUasiion ooss an act which o reasanable man with nowladge of the
facls, woold lead or draw fhe inevilalile conclpsion that the said person
fras feft his party.

2. Counsed for the Plaintiff further submithed that, a Ihberal constructhon of Article
F{(h% will rasult Im chaos and the same would mok atlain e objeclive purpass
of the provisions. Plaintiffs Counsel placed emphasis on 3 distinction bebtween the
present parllament and future paviament and emphaslsed that, upah a true and
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proper inteepretation of the Constifution, if a member of paritament who was voted
inta padlament in a pardcular general eleclon decldes o contest In the next
genaral election as an ndependent Candidale or an the ticket of anothar palitisal
party, that does notk amosint to e 53id member of padiament sesking o remain
In the current parllarment 2lther as an Independent Candidabe or vice versa as the
casa may ba

28, Accarding to Plaintiff's Caunsed, what the parliamantaran will anly be sesking ta
doig an esercise of his democratic right 1o freedem of association and participation
In the dermcoratic process Ina manner that advances the hopes and aspiratons of
the Ghanaian paogple.

29. Fnalty, Plaintffs counsal amgued that the tming for the Ifvocation of e sald
arficles against the affeched Memipers of parliament & improper. T was further
submited for the Plalntf that, by vitue oF our democraklc system, every
consttuercy deserves represention. Accordirgly, to remove a member of
parliament $or a paricular consttuency at swuth a Ome where it is sEtuonky
impossilkle o conduct a ye-cledion Inarder B find a replacement |15 o daprlva
the respective Constibsents rgpresentation in Parliament. Plaintiff's Counse|
Justfled this proposition by relving on aricle 112(5)6] of the 1992 Constitution
and Regulation 9¢1% of the Public Beclions Regulations, 2016 (.1 91 whanain it

l= priwided that, within three months to 3 general slecthion, no form of elechons
can ke held.

30.Tt musk be placed on recond that, the 1** Defendant, Speaker of Pariament neithar
filed g Statemerl of cose as required by the rules ot this coort for tiled @
memorandum of issues for determination by the court, It is also on record that at
the hearing of the case on the 119 day of Movember 2024, neltes the 19
Defendart, nor his lawyer was in cour, nor owere they represented,
Notwithstanding the neglect of the 1% Defendant bo fle his staterment of case mor
appear incoutt b make any oral submissions, his court will procesd o determine
this sult an the ments in accardance with law,
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31. In the statement of case of the Leamed Attorney-General, he generally allgned

32,

with 1he kegal submisions made by the Plinkff. Alio, relying an e Ex=-Facka
Akosaf case he submitted that, there is no doubt that rival meanings have been
placed on the words In issue In Artlcle 97{1){g} and (h) as between the Speaker
and the Plalntiff hence, thare 15 a genuine ssue of interpralation warranting an
invacation of the ariginal jurisdiction of this Court,

The Learned Attormey-General submitied that, this Court has nob previgusly
Interpreted the provslon In question. Mindful howewer that, under Artdcle
899(1}{a) of tha 1992 Consdtubion, It 15 the High Court which shall have
prisdiction to determine whether the seal of @ member of parliament has become
vacant, Howseyer, he contended that;

that provision dees net oust the Supreme Cowrt's orrginal
Jurisdictian ta lntarprot ans enforce tva ComsHiuton whara &
genpine case of intergrelation is made”™

The Learned Atbarney-Geneml justified Ehis cantenban by ralying an decisions zuch
as GBEDEMAH V5. AWOONDR -WILLIAMS [1970] 2 G B G 438, SUMAILA
BIELBIEL {NO.1} V5. DEAMANI ANMD ANOTHER [2011] 1 SCGLR 132,
REPUBLIC VS, HIGH COURT [GEMERAL JURISDICTION, ACCRA; EX-
PARTE DR. ZANETOR RAWLINGS ([(ASHITTEY ANMD NATIOMNAL
DEMMRATIC CONGRESS INTERESTED PARTIES) [2015-2016] 1 SCGLE
9k,

33.The Learmned Attorney-General conduded on the jurisdictional issue whan he

subymithed that:

"TConsidering the strong jurisprodence of the Court estabiished
Gyvar 3 parrod of over 57 yaadns [Some & which wa favs sot gt
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abovel we are drawr to e rremsirble conciusion ihat Hre
arfpinad jirisdiction of the Colet has bean Hightly invoked by the
Plaintiff frereint fo resolie the foffowing imporiant goastions:

&, Whethar a0 axprassion By an MP oF an Jntention to contest 8
firfire pardiamentary slecfion on the bckel of 3 paddy
AN arant from 1ie one an MP was 8 member at the tinre of
fis slection, or a5 a0 indapandant candidara, rasuits [ a8
vacalion of tre seal of ral MP in Ufve current Parfiarment;

b. Wheihier the fimg of pominalion by an MP o contest an
upcoming pariiamentsly Sfection with a different identily.
LB 2% an indapendant candidate avan though ha i in ihe
crrrend Paritament as a Member of & political parly, even
Hhough Aa fc in 1 cirrenr Parifameant a5 an Imfependent
Member, resgits in 2 varafion of his se3f.”

34, With respect ba the mernts of this case, the Leamed Attorney-Goneral summarisaed
hlz arguments as follwws:

i A proper lextpal analysis of the Constitption, Lo, Bolh the
pialn and contextual expminetion of same feads o the
coviciusion Hhal tha Copstitution intendad to deny MPs Uie
right to conlinve regresemiing their constifwtes if, in the
CHHRRE tarm of Pariiamest. they feave the party of wivch they
were Members af e fime oF efection o foin another parky or
sasks ro remsin In Parfiament ag an Independent Member, a
vacalion of seaf resplls,

i Filing nominalion to conbast 31 speomiing aloction for & place

in 2 fwlare Parfiament does not fead 1o 7 vacation of seat.
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. The fifing of mominaiion By a sitivgy MP o conlest a Rrbure
Farifamantary Eecion on #ha tickat of a political party when
he bad Asan afectad for the fife of the cuvvrant Paciiamant as
an Independerni Camididate soes mol resall im 3 vacalion of
xaaf,

315, The Honaourable Attormey General further arqued that, on a hollstic reading of the
constitulian, “Fasissmanras usad in Artlele 97 refers B a sasslon of Parliament
or the life of @ pardcular Padigment and pothing more. He coptended furtner that,
any Inhlbltion placed on an MP Constraining the performance of his functions
thareby resulting in a va@ncy af seat must relate ko acks spedfically darne and
which hawve effect in the life of the particular Parliament as determined urder the
Constitutlon and naot a future parllamaent of which subject to the declslon of the
people, that MP may not even be a member,

36. For the Leamed Atorney General, Lhe wortds "saaks 2o raviaiat i) Pariiarsant™
appeanng in Arbgde 91 Ka) implies a sstuabion of an MP engaging in acts with
consequance In the |ife of the current Padiament, swhich 1s prohibited by the
Constiution and which will result in 8 vac@tion of szal. Aocoring ba him, the
purmpose |s o prevent clear abuse of the mandate of the people given to an MP
taking into account relevant considerabons like the poitical party the candlidata
represented or his Independent status at the Gme of election into the curment
pariament,

37, Ho subrnitted further thag, the obect of the Constlubdan -to prevent members from
cross-carpeting duringg a session of padiament s achieved by camstnuing AHlcle
92(gy and {h) to cover a change of the poliical identiby with which an MP enters
parliamenl during e Ife of a parlioular padiamaont ar cross-campetihg dunng a
cess¥n of o particular parliament (urase & s S8 i farge ). and not an expression
ol an inlention t contest a futuee clocticn into 4 futere parllament whose scsson
Inas nok commenced and which the MP is not gven guaranteed tn be @ member of,
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38 The Leamed Adoaey Genetal contended that a Iteval interpretation o the effect
that, a member af parllament swha merely files nominatlon o contest futune
glection loses his seat will occasion manifest injustice and absurdity.  He argued
that, it is not disputed that romlnabons for general ekectlons are only cpen dunng
tha life of the cumenl padiarment. Theralore, Lo Interpret Articke 92¢gY and (h) ©
reqan thak siting MPs cannat file ngminations to pantest an upcomirg electicn with
a political stabus diFferent from what thoy are in parllament will Be absurd as such
MPs man never change bheir polifical stabas for an elecion. Thus, i they emlersd
Farllament as Independent Candidabes, they must forever file to contest all Future
parliamentary elections as Indepehdent candidabes, except when they hawve lost an
elecion and are nok affliched by the burden of Article 97q) or [R). This, accerding
ta the Learnoed attormey-Genoeral 1 not the Istendment of the framers of the 1992
Constibition.

PRELIMINARY OBSERVATIONS

30, The secaond and thicd reliefs sawghl by Bhe PlAIOGTT in this acion are as followes: -

v Aa srdor rastraining e Spoakar of Pariizonent farm pronouneing
an any Molion in Parfiament directel at Hon. Andrewr Asiamal
Amoake. the curvent Member of Parfigment for Fomena in the
Ashanti Region and 227 Dapgly Speaker of Pariiaments, Hoa.
Cynthia Morrison, the current Member af Parfiament for Agona
Wast /v tha Caniral Ragion and Mo, Xwadfo Asante the current
Menxrer of Parliament for Sghem o e Eastern Rodgion in the
cirrent 8% Parffament oF the Rapubiic of Ghara from vecating
reir seats ont gropads of fBaving fis palibical stafus a5 an
Jadependent Candidate st e time of is efeclion fo Parfiament
o Iarer garty &g faaving the party of whlch they were
members al tre ime of ifreir eleciien (o Barfiamant fo becpmie
independent mambars of Parfiament respectively.
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« An order of infenction Barrivag any attempt By e Speaker of
Parffamant fom enforcng e provisfon of Artfcle 9771 ig) and
{1} of tha 199X Constitalion during thre pangency of thix ackton,

40. Judi<lal notlce can be taken af the fact that, while thls matter was pending, the 1%
Defendant had pronounced that e affectad members af parllaments had vacated
thelr seats and consequenty have lost their patiamentary status, Indeed, the
decigian af Lhe 17 Defehdant was & subjoct of an Interlocutony appllcaton befare
this court. This Court ponstituted by @ pansl of five [5) Justices made an arder
stawng the execudon of the decision of the 1% Defendant pending the final
debamnination of this suit.

1. deaarly it my wIew, the facks Infamming the saoond rellef have besn rendered ook
and the same is undeserving of consideration IF e debarmination of bhis suit
pracecds bevond te determinatlon of the judsdictional question. 1 do not amve
al this candusion, ohlvious of our firmly esablished pesition that, cven though a
matter or an issue may be considersd maot, iF it has the tendency af a recumence,
thar It is appropriake that, the coutt Inbereogates same. Such a determination, must
be based on the peculiar circumstances of pach case. As phserved by Acquan 1SC

(@ e then was) In the case of AMIDU VRS KUFUOR [2001-2002] 2 SCGLR
Ba at 106, as Follows:

“ .. A5 dafmed i Bliack's iaw Dictfonary (8" ed.). an actfon s
genaerally considered moot when it oo Riger prasonils a
JusHoiable contraversy Decavse irsves mvefvred kave become
Fcadaniic or dead. This may hapgas whan tha mattar fn gleputa
fAas eitfrer reery resofved afready and heroe Hhere @5 no meed far
Judicls!l intervantion, ar avasts happening HReraarnter have
rendered the issue no forger live. In either situalion, paless the
Issue [c & racurriigy one and haly ko be ralsed agaln betwean
e parfies, the courfs wopld nol entartai such & doad isspe.
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42, In simllar circumstances, in .H MENSAH V5. ATTORNEY-GENERAL [1996-
97] SCGLR 320 at 3564, this oot hald that:

“IF tha guestion Roaugh maot. was cartalnly not Hikaly to ma-
arrgn Mo courd woeld saf wasle s tiba o detersnns e
guesiion amg Hre docirime woold apply. Mowever, before
refusing to dacida a guestion on tha grouind that It was moot, It
st be estabfished hal swbseguent everls hagd made it
absolutely clear thar the slilegad wrong behaviovr could not
raxmnaily ha axpactad o m-acciv. Wiara [F was sat o
eslaltished fas in the care before i) 1he court would go inte
the guastion to foraxstall multiplichty of suits. ™

THE JUBISDICTIONAL QUESTION

43, Quite strangely, even thaugh the Learned Atborney-General did not fault the
procedure by which the PRINEF invoked the jurisdiclion of this court, in the
memorandam of issues filed by the office of the Learned Altorney General, the
quesbian has Mealuragl as the Nret and primary issue. [ musl place on recond my
admiration for e candeur demonstrated by the 20 Defendant in this respect.
Hawing sald that, It must b2 emphaslsed that, the sald |ssue could have been rased
v this court s rofer éven iF neither of the parties had setfled same for
determinaton in thelr memorandum of issues,

44,1t has become the atcepbable approacn that, whepever the eriginal jursdiction of
this court wnder Artleles 2017 and L30{1] aof the 1992 Constitubdon |5 Inveked 1o
interpret provisions of the Constibubion, the Court must ammess, whether its
jurlsdiclon has been properly invoked., [n BIMPONG BUTA Y5 GENERAL
LEGAL COUNCIL [2003-2004] 2 SCGLR 120 this court cantione that-

Firrisdictan ix afways & fundamantal issie in avary imaitter that
conmes hofpre Mre ool ard even IF iR s nol guesiioned by any

Jagr  4I



off B8 PATEA, It 1S Sracial for 8 eourt b0 SVelt it [ind i assure
a8 waligh opnfrnta, ¢

45. The palicios Inferming a proliminary Investigation of the ucdsdiction of te

Capreme Coart pn any alieged panstibobanal matter are diversa:

£

(i)

£t}

Azt Me soord st ol B2 soen (o be weurping Lhe raduilar and’ alging!

dunsaictian of pher cowrts, particiarly ifre Aiglt Cowt a5 regands e

enfarcemend of Fundamental Rumarn Rights, and i (e presant comiest,
the gelermindiion of pariamentdny vacancies Wit e moarkikg of
Artice 29 of the 1992 Constinnion. (Soe IN RE PARLIAMENTARY
ELFCITON FOR WEUHLENST CONSTITUENCY, FAKARIA VS
NYTMARAN [2003-20047 SCHIR 11

Fathen, Mis ot Aas In 8 aumber of Semsions rned agaist any
supoasitian of kawing corcurrent JLeisdicion wiltk the Regh Cout a5
MOGArds BAC onfaresiemd of Furtdaiionital Fuman Sishiis pevsongl (o dhe
ARV,

fr SIMPONG-80TA VS, THE GENERAL [ FGAL CYNINCTL. (Ripra)
fu's conrt fedd rat

The Suorems Coints powser @F anforcement bnder Artice  of
e Covestituton, far by axerdise of s avigina! fuvisaiction, daes
ol cever e enigrmernent of e ineivoud's Rutian oigits
prowsions, Sl powver By the termis of Articles 33010 amd 1300710
of B0 Camisiiiution £992 15 vestog’ caclusiveol i She Migh Coor,

This cowrt f3s oane Furtior 0 gootine Jurisaichion it situalions
WSS T CRLSE OF AT o5 presanted /5 @ canstifurianal isswe, dud
L8 same sufistantialy Beng & amorcement of e Ruaan nghts
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e}

(vt

of e irahigusd I e sarme BIMPONG-BUTA CASE (supra ).
Mg cowrt firtfher Aaid, Bhar,

TRogaraioss af te rharklae it whiclt Mhey are diethed, whigre fhe
real Esues 3asirg fae @ ped vouglit weder Article 2 ar I30FT)
af Me Lonsttulion, J9927 are nar i actusity. af suof) chacaotor
a5 fo b oferttitadl exdusivels b the Sumreme oot but
rRther il withig @ causa of Foiion cogniZalie By any otfier cowet
& tfuna of conpelent fiEedicHosn, NS cowt ol sleciine
Jurteaiction. [YTADIM T V8. AMANIAMPONG [19811 GER 3
5C GHANA BAR ASSOCIATION V5 AG fAFEAN CASE)
f2O003-FM] SOGIR 297 FOUSET (NO.2) VS AG; AND
ADUAMOAN IT V5, TWUM IT (20007 SCGLR 185)". Soe 350
e recent dEOEon oF MY oot &t CHIED RTGHTS
INTERMNATIONAL Ve, THE  ATTORNEY-GENERAL
(XLA26/2022) DATED 28 FEBRUARY 2024, where Hhe
fofondmg  udicial pronouncernenis of abiding  wabee  pere
Arficulabad. "

Tl ooelt 65 ek fevetan weth fudsdiction wiviot & not oy speit ot
4 ERe ConELTLET. angiar @ st oo st Wl fihe cowIS Bt sk
3% the Courts Aot 2997 (Act 450) ar even, A5 inbarant funaiction.

FLathsi. Bere 8 e mocd o SUENT Snanchil weliet e jenal spestant ay
rEAeE cOTpEting grWwens amang & vanens fevals of rowds, AF B3
witen been done By BuE Colnt, It guards vory joalousiy its consiifuiional
pewver b interarel aador etloee fhe oaastitulion and dissopmres oF
Sy FenIot O ey Colnts B GELED Hhoss unctions, [See REPUWELIC
VS MNIEH COURT EX-PARTE CHARATY (ANARE INTERESTED
PARTY) [2007-2008F SOGLR 340). 1t i 00 ires 53me ight, that, the
AT st At sehve @i Frenm WIBCERSANY fferferance e fudicid

SIS IR Vines il jinsaictian,
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S

THe oot &5 o @ Cout 00 2Rl apions, aF Acadanie renmaiion Dot
SafHos Npe oipudas. THarafore, owitere 2 confention Brouvght Adiore the
GANT especally. 5 he sams i grohored o an invecsslion of (e calnts
Oriinad jurlsalctian & nol e I fanciful andor fReious, WS 3 wasio
af fudieial econompy for Hhe cond o enteninT sime.

Furthor 800 coint smust ot A2 5990 1 B Aot wekder 9 Farenafative
furcfian fo be making Bws @5 & were parfarmont, Law mzking s 3
igsi fudion of e legisistve (Article 832, Sez afse JUSTICE
ABDULAT VS, FHE ATTORNEY-GENERAL, WRIT NO. J1/07: 2022
DATED 37 MARCH 2022,

Ty, guded By Bre realst school Guir pronpuncements (i aoarapnzie
shtuations Decorne ife siale of the o TS 15 imaee 50, siivce e coiwt
Moo dfirgcls e policy of e slate Howewarn, even i suoh o sitoabion,

e court must e carefitd not bo be seen fo be asuaping the auinontly of
S0 ORI, B SRSt RANTOTY ARt B LIEWonUs ongans of the
Aale [MENSAM VS MENSAH (20127 SOGLR 381 QUAR TSON VS,

QUARTSON [20X2] 2 SCGLR I0F7L As was fAnther decided i
DEXTER EQOTE JIRNSON VS, THE REPUSLIC (2011) 2 SOGLR
L, were tE courd gooted the [alimer Hose Guidaines for the
CErrIceRvOain, LSS that

“rhe fegisfative function Is the primary responsibificy of
Parfizment as He sfectad bodly raprasaniing the paogie
Jidges may be constructive amd purposive. in the
intenyaration of bolsiationsg  BiF must Rot  bforp
parfiament's fegiialive fundion. Courts shoold have
power by dockare faglsixiion as wnconstitutional. In othar
cases, e agpropriate remedy wilt be for e court {o

declare the incomperibity of a2 sStefote with e
EEHTIF!ED TRUE coPy

Faga | 0%

I{E rsrmé
SUPREME COURT. ACCRA, G/



CERTIFIED TRUE COPY
i 2y
<7 %Z REGISTRAR

—.hm|p—-nﬂ-ﬂl ------

SUPREME BOURT, ACCAA, /R



conshirution in another forum, That iz what we call “Sepremacy of fHe
Canstirtion ™ which iz not the same as the supremacy of any branch of
govarament [acluding the Suprerme Court

48, [n aur jurisdicdon, the power ta interpret and/or enficrce the Constibubon is vested
in the Suprome Codrt By virtue of Articles 2(L) and 130 of the Consttutlon, This
jurisdiction, is nok without exceptiors, There is indeed, hardby amy dispute, be it
af a edminal nature, land, or Human Reghts acton fter ahd which will not dlracty
or indirectly impact @ provision of the Comstibubon. What this means s Lhal, in
exercising its interpretative and/or enforcemernt jurisdiction, this Court should be
wary not b affend the policles imfarming that ewercge aspacially by mat slippltg o
gssume that of any ather court lower than the Supreme Court. Thus, the mere fact
that an a<tlon I= miasqueraded as ome which Invokes the interpretative oF
enfarcament jurisdiction of the Supreme Court may not mecessarily resull in Lhe
court assuniing jurisdicion gver same,

49.The 1932 Constibibon is the fundzmental 3w regulating our democracy and it
clearly demarcates those exceptions when it oinsclated the enforcement of
Fundamental Human Rightks personal o an individual fram Lhe inteprelative
andor enfercement junsdichon of the Supreme Court, It is prowvided in Article
1301} af the 19592 Canstitubion as follaws:

"Subyect to the Jurisdictfon of the Righ Cawt in the enfaroemrent
oF fi2 Fundamanta! Heman Rights and Freadoms as provided i
Articte 33 of Bhis Constinlfon, Me Suorame Courf swad fave
S onlgiera) fusisalicHon i -

(&} A mafters rajating io tha enfarcemant or interpretation
oF this Constitalion; and
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&) BN maller arising a5 {o whelfrer an enaciment was made
in axcass of e povars canfarred on Parfiament or sny alher
authorily or porsor By 13w o iider 8008 Consiitotion.”

B0. Tndeed, mxognlsing that, a mater may result Ina detemminatlon of a constinubional
fueshion, the framers of the constitution caveated Lhe exencise of Sich powes fram
any cther court and reaffirmed the autnonty of the Supreme Court in that respect,
Article 13042) ot the 1992 Constitution makes this clear whcn 0 provides that:

"Witare an Sxue that relates fo & matier or guestion referred o
#F clanse (1) of this arficle prises i any proceediiigs 0 3 count
other than e Supreme Courl hatl courlt shait siay the
proceadivgs and refer the guastion of law fvofved fo the
Supreme Court for determimaltion: amd the court in which Ltha
Quasion srose shall dispase of 118 case v scocorgdgnce with the
decision of fhe Sppramea Courd, ™

g1, In my wiew, impicit in Acide 130 [2) 15 a recaqnition that, e High Court, and the
Court of Appeal may adiudicabe over any matter, by wirtue of canstiluBanal or
statutory jurlsdictdon vested kn them. En that process however, thers may anse an
issue which requires the interpretabion of Bie Conslilullon. Tharafors, the Supreme
Court shauld not, &s In the Instant case be seen to be too keen in usurping the
jurisdictian spedally dasigrned and vosted I the High Coucts or any otyer oourt
only because @ party bas rAised 8 constibitional or interpretative issos espacialby
whare the consttutlon has provided 3 procedure by which tne interpretatve andor
anforcement jurisdiction of the Supreme Court shall ba invaked as in te case of

the reference jurlsdicticn,

521t must B emphasised that, only when the junsdicbon of the Supreme Caurt has
been propery invoked, befare this codrt can be sald oo be empowerad with all the
powers of every court in the land by vidue of Artide 129(4) of he 10932
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Constiubon and section 243 of e Courts Adt, 1903, Sge QUIST (NO.2) V5.
DAMAWI (NO. 2} [2015-2016] 2 SCGLR 1461,

§3. It is settled that every court may exerdss judicial pesver, buk such exerclse af that
power 15 constralmed by the jurisdicion vasted in that coun, Adinyirg J5C drew the
abtenbarm B the absehoe of a axfe Sanche judsdictlan In this court in GHANA
FOOTRALL ASSOCIATION VS, APAADE LODGE LIMITED [20008] SCGLR
100 at 105. Her Ladyship underscored a distincion between junisdichon ared
judicial power in the folloadng wards:

“And parhaps tha most distinguishipp Factors between
“urisdiclion” and Tirdiciat powver” fag in fe et that fudicial
powesr Iz often exercised s g the courts i the exerase of eir
fegitimate jurisdgiction, bul noma of Bhre coorts possasses alf the
Jarisdiction to enabie it exercise judicial power.™

&4, Belatedly, the Constibutfion has in its wery enclave setled Clearly 3 rostictlon on
Lhe Supretne Court from veerlng knto cerain arenas even if they may be presented
a5 issees For enforcement ar nlerpretabion of the Constitutien. Such Instances,
Include the consttutional provision pivotal to the instant suit. Thal is tha pravision
in Article 99 of the 1992 Consttutlon, The relevant provlslons of the article are
reproduced as fallows: -

{1 TThe Hilr Connt sha A ve funismichion fo Aods and
Jeternune any quastion wheler —
{a) 2 parson has Ras vallohy alectad 35 8 membar of
FParfament or the scaf of & mamber has hacoma va3cant, ar
{8} & person has heen validly efected as g Speaker of
Parfigment o, Baviriy boan sp slartad, hazs vacated the office
oFf Speaker.
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2y A pereoet Fgansved by (he determrinatian of e Fingl Dot Lnder B
arkicte diay adpeal o the Coort of Apoeat

55, Article 990 L)(a) of the 1992 Constludon i clear In mandatory tems, that the
jurisdicton tu hear ard delemmine whethar the seat of a member of parllament has

became vacant is wested In the High Court, Stafey differently, bie gracons

Lot By any canon af iitarpratation. femphasis nime).

SR, The 1992 Constitutlon as alkeady referted ta, has provided adequate yardsticks
and meshanisms to control any attermpt at wsurpallon of the aubnorty of o
Supreme Court In the Interpretation of its provlsions, Aide 13002) is the antidote,
By assuming jurisdiction i the dearest instance af a matber which Invibes an
answer to the question whether or ok the seats of same Members of Farliament
by reasan of changing thelr poitcal afflistdons aor statuses, this Court, while
appearing to be asserting it= intenpretative jurisdiction is rather osurping che
speclal and exclusive junsdicion of the High Court on the issue, a situabon winich
in iksel is g it the 1992 Consttutlon and potentally unconstitutional.

S7. 1 Is mat In doubt that by eonstitutlenal provislon, I& s when such an acdon has
been commenpaed at e High Court, and in the wisdorn al Ue High Courd or at L
Instance of the partes, the considerations for a  constitutional reference
dabarmimatile under the Ex-Parta Akosah peinclples hawe becn satshed that, the
Int=rpretative jursdicion of this court would become live.

%6.1 am compelled to empgage in an excurses of e appliction of the inguistic canarn
af Intorpretation gemerads specianbos mon derogant as directy applicable w this
constiutional issue with Yhe very decisions from s courl on Lhe sublect Tor a
bettar apmrecladan of this disinchon, Ses the case of IN RE PARLIAMENTARY
ELECTION FOR WLULEKSI CONSTITUENCY, HI.I.RI.IL V5. NYIMAKAN
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(supra). In this gxercize, T have caubioned mysel, thal the alds to Inberpretation
or lingulstlc canons of interprefation are mere aids, and not abdigabory. In
MAUNSELL ¥S. OLINS [1%75] 1 ALL ER 16, Lord Reld observed on the point
at page 18 of the repor as follpws:

"Thay am not rufes In the ordinary sense of Taving soime
Linding force. They are our servanit ol opr masters, Thay are
gy ra  constructon, presomplions or poyrters. ol
ifraguently, ome 'nife’ polnts i one direction. enother /n 8
different direction. In cach case we must ook at aff ralavant
Lircumsiancas and Jockie a5 8 mattar of juagment whal weight
ip altach o any particplar rple”

Therefore, where the applicalion of the maxim has lod @ some incongrulty,

absurdity oF outrageous outtomes, especially regarding the interpretation of the
Constitution, the same mast be deviabed from,

R9. The Latln maxin generaia speoaibus naen ferapgamt™ means that, "2 seneral
rive gdoes et darggata o 3 spacial redfe "1t commands that, when there
I= & conflick between a general [w and 2 spedal law, the spercial law snould fake
pracedence ovar e gencral, That 1s, when there |5 3 conflice bebween general
rules and special rules relative to the same subject matter, 1he special ruics must
ayerride the general rule, The pollcy is ore of animplied amendment of the general
nile by the specialfspecific rule. Sec. BONMNEY V5. GHANA PORTS AND
HARBOURS AUTHORITY T2013-2014] 1 SOGLR 4386,

£0, Tha presumption against inbernal inconsistency o coflict may regulke an
application of the rute to prowde harmaony, & Consttution, an A<t of Padiameng, ar
a written instrument showld be construed as a whale b dabee mcaning ouk of the
docment. It 15 the presumptlon that the legislature did not inbend o contradictk
f=elf in an Act, and the interpreter should give the ACt or dacurient a harrmenlous

Interpretaticn. The presumplion also means that the @w is supp::fgd to wiork
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togetner both Ipgically wnd purposefully, as part of 3 funchonal whole, and the
parts must be made to fik together to form a rational, canslstent franmework,

61.In the interpretation af Consblutiens, whore thoge are sltuations oF seeming
conflicks the above rule has been applied to avoid conflicts and abserdides, In
FEDERATION OF YOUTH ASSOCIATIONS DF GHANA (FEDYAG) [NO.2) VS,
PUBLIC UNIVERSITIES OF GHANA E ORS [2011] 2 SCGLR 1081, Atuquba
15C, & celebrated Jurist of this jusisdiction, stated in applying Lhe rule i Ghe
fiallgwiang wards:

I shall tharefora strive to give elfect to both Articfes 33(1} amd
J90F 2N amd in w0 doikg I wilf cafl i aid arother trite role of
comstruction. It 5 verfa generaliz specialifins nan doaragant. it
i giatad in varfous ways. Bur I nd some of tvern parficivarly
fwcld. Thos, in CHURCHILL VS, CREASE (IE2E) 5 BING 177 3t
188 Bast C.1 said: T shalt have thowght... Hhal whers 3 gesaral
infention is axpraceanl, and the Act axpresses 3o @ parliasar
intention ircompatidle wilth ithe pereral) imfestion. tha
particofar nitantfon Is ro be considered in the nature of an
exceplion. ' Simiardy, it PRETTY VS, SCLE Y (1854) 28 BEAY 606
At 5180 Romifly MR spid: 'The rife 5 that wherp thara 5 2
parficifar enaciment, and & gaiarsf enactnrent fn the same
stainite, and the fater, faken i its most comprafransive sansa,
woplid ovarrida the formar. the particaler enacimrent must e
operabtive. amd bre gensral enactmant must ba taken to affect
&ty tha ather parts of the sialote to which it may proparly
apply." Agein., witenevar o gparts af 8 statube are
confrasictory, e ooort endeavers e give 3 SisHict

interprefation b aach of tham, laoking at the mﬁrfr.rt“'

c0
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62, His Lordship then proceeded to hold on behalf of the court that:

"driiche 331 ) fas mada a special provision for tha anforcament
of fundamental Foerman Rights where an ingividual fas suffered
2 braach of fundamantal fuman vghits and freedoms in &
personal  particidfan,” See again IN RE PARLIAMENTARY
ELECTION FOR WULENSE ©ONSTITUENCY, ZIAKARIA V5
MNYAMAKAN (supra).

63.In the Padlamentary Elecion for Wulensi Constiuency makter referrad wo above,
Article 131 of the Constitution grants tha right of appeal ko & liligan! it a reatter
commencad In the High Court of which there had been a determination by the
Court alf Appeal, unllke an appeal emanaing from a caurt kower than the High
Court, where there has to be leave of e Court of Appeal and wpon refusal by the
Suprarme Caurt to the Supreme Court. Article 99 of the Constltutlon, howeyver,
spedfically deals with padiamentary elecbons ard challénges ariging thersfrom as
well as the determination of the question whether or not @ vacancy has emerged
in parliament in the High Court ared an appeal therefram to the Court of Appeal,

4. Conscquenty, while consldering tye provision In Article 131 of the Constibuton of
the general right of appeal to the Supreme Caurt ram the declsions af the Cour
of Appeal where no leave |s requlred as pravided by the Consbitution, the issue
which arose for determinallon was whether or not an appesl from the declslon of
the Court of Appeal in respect of any provision wnder Artide 93 of tha 1992
Constieutlon is avallable on further appeal to the Supreme Court,

£5 By 3 majerty dedislon, this court relving on the genarala specaiibus non Gemgant
maxim, held that, there was no furthar dghl of appeal fram the dedsion of the
Court of Appeal in respect of an appeal from an electon petition detemmined by
the High Court unter arllcle 99§1Y ol the 1992 Constiudon, This judlclal position
which remains goad law was made notwithstanding the general appedlata
Jurisdictlen from the deciswans of the Court of Appeal as provided under Article
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13101 of the 1992 Consbtution. This is deardy because Article 90¢2) of s 1992
Constitution has expressly provided that a person aggneved by the determination
of an clection peticlen by the High Court may appeal to the Court of Appeal, and
thus, that prowision as construed by this court being a special provision O e
%3 situations, had the effect of taking away the generat right of appeal provided
under artcle 131 of the Constitutlon 0 respect of dedisons of the Court of Appeal,
By the same party af reasoning, in the instant suit, by reason of the pmwvision in
Articie &9 of the Consttution, this court cannot embark on an exerclse tantamount
ko the wsurpation of e special Jurisdictian of the High Codrt by coason of this
court’s exdusive interpretative and enforcement jurisdickion wndear Article 2 (1) gr
Article 130 of the Constibatbon.

G&.while 1t s rue that Ardcle 130 of the Conshtution, 1992 has vested this court with
tha axclusiva jurisdiclion 1o inlerpral and/or anforee the corstibutbion. 1t 1S alsa
equally true, that it is the same constiution which in the wisdom of its framers
wiich vasted the High Court with the speclal jurdsdictlon b determine amy questlon
ir¢ohding whether or nok a vacangy has emerged in Parliarmeant.

B7.Claarly therale, in & siluation of an alleged constitutional 1ssue which Imealwes
the question whether or not 8 vacancy has emergad, it is the specific jursdichion
ol the High Court whidh most be Invokad and not the Interpretatve jurlsdicton of
the Supreme Court. ‘With profound defererce to the majorty therofoee, the
Supreme Court cannot assume the jurlsdiction af the High Court to determine
questiars of va@ney of seats in padiament unlass by way af reforore f the
Supreme Court gt the instance of the High Court, siaz sraferar the parties in dspute.
Indeed, even IF the High Court exerclses the power te refer a provision of the
Constitution for interpretabdon wunder Article 130 (27 ot the Conslilutian, Wis Coud
upon cxedclsng ks Interpretatdwe powser must remit the matter back to the High
Courk kar the matter to be dealt with in & manner consislent wikh Be interpretalion
of the prowvision In question.
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BE.In my wlew, the dear and oonsistent thinking of this court has been to avoid
entermining suibs which Fall within e exclusive jurlsdiction of other judiial fora,
See for instance, EDUSEI VS, ATTDRNEY-GEMERAL (supra); IN RE
FARLIAMENTARY ELECTION FOR WULENSL CONSTITUENCY ([supra).
Thus, as T have expressed in this delivery, the 1532 Constitudlon mself has a
designed medhanism againsk the ysurpation of the inbarpratativae (oheon of the
Suprems Court, Therefore, this Court should not ovedy Inundate [kself with mattars
ar causes where there is express mandabary canstilulional direction wostdng power
In anather judiclal farum,

5. The cancluslon | have arrived &t shou'd in ne way be panstrued as suggesling thar
the Supreme Court is not the appropriate forum vested with junsdiction bointerpret
ard/or enforoe the Conpsbiatian in appropriate clredm stanoes, The point which 1
unequivially emphastke Is that, |6 is the same Constibution, 1992 which vested
grciusive power in bhe Supreme Court in Matters of Interprotation avd enforcement
of Its prowlsions which also designed the mechanism for this courl to assume
jursdiction. Thus, although tils corrt has & gereral jurisdicton o interpret and
enforce provisions of the constibatian, there are siluatians, such 83 In the instant
rase where the procedure adopted in ineoking this courts interpretative and
enforcement jurisdiclion has deprived the court of the power b0 exencise that
{urlsdicdon, This particular acdon clearly demonstrates more tham any othar caze
| have contranted I consibutlanal law jurlsprudence the failure by a3 party o
oomply with mandatory constitutional provisions in invokiig Jossdicion and it |3
destired to fall. The above statement is supported by the recent decision of this

very caurt in QUWLISU-MENSAH V5. NAPTEX & ORS [2017-2020] 2 SCGLR
T8 at F11:

A court might have jorisdichion bo antarkain 3 cxusa or matter
Dt Hia pracodova Invaking s jarirdiction night deny the court
the surtsdiction. That wopld occur witara a statita had spaciafly
fald down the procedure for redress. ™



M.

1.

7L

3.

Hawing Reldl that this caurt™s junsdictlon has nat been propery Imeaked, I am unable
to delve intp the merits of the matter. As this courk kas consistently held, a palnt
of jurlsdiction when faken and successfylhy wpheld shauld foredose  aiy
consideration of the merits of any case, For there will be ng foundatson upon whilch
the merits can stend. See BIMPONG-BUTA VS, GENERAL LEGAL COUNCIL
{supral; SOON BOON SEC VS, GATEWAY WORSHIP CENTRE [2009]
SCGLR 78. AMIDU V5. KUFUDR E ANOR. [2001-2002] SCGLR 138, whera
In the latter, this court held a5 a cardinal principle af law that;

“wiran an lesua of furisticHan i raisad, It e ot proper for
the court fo decide on the merits of the casa; Hhis may
prafudica 3 subsagiant hasring of the case”

I artving at the above concluson, T am not oblvious of the ruling delivered by
the five (53 member panel which determined the interlecoteny applicabdon Glod by
the 12 Defendant on the 30Y day of October 2024, Tn that application, one of the
grounds the 15 Defendant urged on the court was that the court's jurisdiction had
not been propery invoked o entertain the substantive actian and Lherefore, te
action b dismissed b7 SRuRe,

1 hawve taken judiclal notice of the fack that, the eadier pane! dismissed the 1%
Defendant's contentian on the jussdictanal gueston. A0 the hearlng of the
substantive matter, the Learmed Atharney-General drew the attenbion of tis panel
1o ke earllar raling af the poert contending that, the issue of whether this courts
jurizdiction has been propery invekad has alresdy been determinoed.

With all due respect ta the Learned Attarney- General, wnlke 1 @ke judicial notice
of that positon, the question of jurisdickion of any court can be raised al any Bme
durng pendency of proccadings, Secondly, there |s settled authority that, the
decislon of & panal in an intedacukory pracesding is not binding on ancihar panel
in detarmining the same lssue especialty when the new panel is dealing with the
substantive matber befone it. T therafore find it cspedient and proper to aijoulats

oF
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my views on the jurlsdictional |ssue as a member of this bench and detemine

Sdme,
74,1t Is pravlded pursuant to Artlcle 129¢3) of the 1992 Constinugon as follows:

I2¢ {3) "The Swprevne Coprl may, while frealing il gwi
pravions gacielons a5 normally bipding. depart from B previous
decivion whernt i appears By i right Lo oo 20; a0 alf counrts shalf
be bognd Lo follow the decisions of the Supremme Courl on
Juastions of faw. ™

TE.There 15 ne doubt from the above prowswon that tils court 1s ardinanly bound by
itz previous decisions. Howewer, an inledocutory declsion by a flve (5) membor
panel cannot operate to bind a sewen (/) member panel of this Court when the
latter panel had cama to conslder the medts of the substantive actlon, The lssue
which arose in the interocutory application is net the same as that which was
settlod for determinatlon by the seven {7 member panel which considered the
substartiva reliefs while bearing in mind whealher the jurlsdiction of the court had
been propetly imvoked in terms of the reliefs sought. In our case law jurisprudence,
a shimhar question confronted thls cowr for determinatlen oo reladon to whether ar
mot the interlocutery decision of one panel of the Court of Appeal shall be
consigered binding an another panel within the meanlng of Article 136 [5) of the
Constihution, this Court answered the interrogatory in the case of FARMERS

SERVICES COC. LTD V5. JULTSAM LTD & SALTFU [2007-2003] SCGLR 401
in Tolleswing words:

"The Court of Appeal was hound By s previous gdecisions n
ferms of Aricle I136¢5) of fhe 199T Conshitabion anrly wien bia
decisions had been giver on the merrls in determining ihe
isspes Mefors g coprd A Sierantly conshiafany ot of
Apper! coukt nol e expeded to e bound By @ refing on an
mtariocuiory appifcation Ay another panel where the (Bols
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forming the basis of the ground of apgeal had mel formed part
or the racord of proceedings before tre paned In the subsiantive
agpagl. Consaguently, the rvfing of the Couwrt of Appeaal on Hia
interiociriory applicalion had no binding effect on the panef that
fiad derarmines Bhe substaniive appesi”

T6_Bwen more appooprlataly, In answering the contention of the Learned Attorney-
Generzl is Lhe decsian of thils Caurt In the case of REPUBLIC ¥5. HIGH COURT,
ACCRA; EX-PARTE PUPLAMPU I [1991] 2 GLR 472 3t 278 where Wuaku 150
articulated the comect posltion of the law as folkows.

" in an interlgcutory matler an order was made whiclh
Wrangly appasre B o & fnal order, amnd tha npaxt ordar
folfowing that order adiournad the sibslamtive case for Aearing
ar A aitar dade. ¥ Is pbvous that the court ad not or infend
re argfer maga in fe inlarfpeptory mattar o ba Bnal. Ffha fact
thet e conirt i ils nal jedgrment came 10 Lhe s3ire connciinsion
Ax [ix atarfocuisry decision doos roF make e coirt functils
eficia, The interfoculory order, whebhior if appears on be Rce
o De Anal or ol mergex into the finaf judgment of the court
Aod e Barfocaiory order coases My Bp Hre jadgmeitt o ardar
of the cownt. ™

72.The above darification aside, as aforesaid, the issue of junsdiction has alzn bean
aob dowen by the Learnad Attcrmey-General himseIf as park of the memworandum of
isses warrankhng an evalyation by this seven [7] member panel hat inlerlooalary
rullng notwithstanding. The issue of jurisdiction, it is trite that, being fundamertzl
and can render proceedings otherwise parfecly canducted & nollity, ibcan b ralsed
at any time durng proceedings. It has come up in this substantive proceedings
ard the propesitien thal the ruling of the five (5) member panel of this court shall
be binding on this panel determining the substantiee reliefs is erpneaus and with
all due respect to the Leamed Attomey-General total by mm-:nncem dﬂl:lw
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TH. Indeed, In the same Interlooatory rulltg delwered by the Five (51 member pansel,
the Honourable Lady Chief Justice, had acknewladged Lha constilulional procad ure
thiat the High Court musk abfde, in assuming its jurisdiction under Article 99 of the
Constitutlon 1992, Her Ladyship expressed the pasltlon of te court at page 9 of
har ruling a5 folfowws:

" oW Saxdly, with tha disputed intecpratations affaged In tha
FPlanmriiiFs Klatement of Case. svear i e parties had gore to Qe
High Coirt vader Article 92 the High Cowrt would iave been
compaiiad Dy Ardicla I3N2) as Rappanad it tha c3x8 of Ex-
Parte Zanmelor Rewlings supra. o refer ithese conterbed
marnings kn the Suprassa Lot to detariping tha correct
fberpretalion .

79, Lindoubtadly, the positian expressed absove is the same position I hawe arliculaked
a5 the proper procedure for bhis court bo assume jurisdiction on issues related to
the determinabdan of the question svhether or not a seat has become vacant In
parliament pursuant to Arfticle 99 of the canstifution whers the High Court propery
westad with jurlsdichien to determine |5 compelled to make a reference to this fourt
it & quextion of inlerprelation or enfarcement af any pravisians of Articles 97 o 95
of the Constitubon has genuinely arisen for interpretation., Only in that situabion is
the High Court which Is the prapear forrm 18 mandatorily bound by Che provision In
Argicle 130413 (2] of the 1932 Constibibon to refer that question of inkerpretalion
to the Supreme Court,

80, In concluding this delrery, I hold that:

& Ever though the Supreme Copt & resfag wiilh M orginal funsdiction &
tapret andyor anfprce pravsons of Mhe 1997 Constitulion. that
unsclictiont 15 cireitseried B (Ao Canstution ol Gﬂ?
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& Wieee Mo Constiiulion Ras specifically vestod the High Cowdt wilth fie
ponatifutional pomver (o Aoieleate oVor SRS coNcermT Dhe questian
mhetiar o At & vEEDcy oF @ seal has amemed in ganiationd e
Sk COUE CANAE FESUNE Jurisgictian Lnder the guise of sxercising
i exclusie Junistelion proliced wnder Arvole 201) amd 13NT) &f e
fanstitan an s mlerprelaive and enforcament power B litue of e
soaal previsiorts oF Arficio 89 71 ) ra ) veliell vests (e power e delerrming
that question i e Kigh (ot

oo The 1982 Constitotion et destonod & aechansm b afioer Bie suprene
Court 0 Sxerose fis infanprelative funsgiclioe reiFfive bo fhe At Sl
exarrie & NS Judietion waser Articdle #TNa) This medhanism &5 e
RSFErATEe Preceie Sursuent fo Article £ T2} af e CoRstitenion.

a1, Befare T rest this gpinion, ek me refer bo e statement of the law by gne of the
rmast respected retired justices of our Supreme Court in our modem aka, Akarn ba
J5C in the case of F.MLA COMPANY LTD. V5. NII TEIKD QKINE
(SUBSTITUTED BY NIJ TACKIE AMOAH VI) CIVIL APPEAL NOJ4/1/2016
DATED 13TH APRIL 2016 while ariculating the unanimous decision of Ehis eaurt
in an appeal on e effect of non-compliance with the riles of court j@af eren 2
CorHLG TS o FElson” mroEiae) in the following words:

It is imporiant fo stale Mgl Hre adjvdication process tirives
ypoe 1T witich defines its soope of operalion. It is irite ky slafe
for imsianca Hhat, aobody kas an Infvarent Hght of appeal. The
agpeaf procers & the creatire of faw.  Any iniliative wlthin the
cortaxt of tha adiudication procesys must e guidsd By e
apgpraprigte. refevasl provision B @ subsfantiva faw or
procadiveal lsw. As couris. fFwe 18f 1o enforce compiiance will
e res of coindl, we wopld by that lapea ba enforcing the
Mafiuva of the adfudication process winich we have swors Qy owr

CERTIRED TRUS Copy
Page | 108

................. REGISTRAR
-ACERA, G



B82.The Plalntff having falled b proporby Invoke the jurlsdicdon of this coutt in terms
of the reliefe sought, this action tails at the treshald and [ accordingly dismiss
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